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In the Court of Appeals of the District of Columbia. 

Octobp:r Term, 1921. 


Edwin Denby, Secretary of the 
Navy of the United States of 
America, appellant, 

v. 

George A. Berry, appellee. 


No. §541. 

No. 4 , Spec ial 
Calendar. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF AND ARGUMENT FOR THE APPELLANT. 

This action was instituted by an enrolled member 
of the Naval Reserve Force, holding the provisional 
rank and grade of lieutenant commander, for the pur¬ 
pose of securing his retirement as an officer of the 
Naval Reserve Force, on the ground that he had in¬ 
curred physical disabilities in the line of duty and 
that such disabilities are permanent and render him 
unfit for service in the Navy; incidentally, he seeks to 
have canceled an order issued by the Navy Depart¬ 
ment which relieved him from active duty in the 
Naval Reserve Force and transferred him to the 
inactive list thereof. No answer was filed to the pe¬ 
tition and rule to show cause as in the meantime an 



amended petition was filed (Rec.,p. 11). An answer 
was filed to the amended petition and rule to show 
cause (Rec.,p. 22). Appellee then filed a motion to 
strike out numerous portions of the answer (Rec., p. 
56). The court entered an order (Rec.,p. 59) sus¬ 
taining the motion in part, and also striking out por¬ 
tions of the answer to which the motion was not ad¬ 
dressed; to which order the appellant excepted (Rec., 

p. 61). No new answer was executed by the ap¬ 
pellant, but pursuant to the order of the court there 

was filed a so-called “fair copy of answer’’ (Rec., p. 
61), which was merely a cleric al copy of the original 
answer with the changes made by the order of the 
court. A demurrer to the answer was filed by the 
appellee (Rec.,p. 82) and argument was heard thereon. 
Thereafter a stipulation was filed by c ounsel (Rec.,p. 
83) and on the same day the trial court entered judg¬ 
ment sustaining the demurrer (Rec., p. 87) and or¬ 
dering that a writ of mandamus be issued; from which 
judgment an appeal was taken to this court. 

THE QUESTIONS INVOLVED. 

The main questions of law which this record 
presents are the following: 

1. Should the answer of a public officer in manda¬ 
mus proceedings be confined to a denial or admission 
of the facts set forth in the petition, or should it aver 
new facts and matters of record in support or explana¬ 
tion of such denial or admission, including aver¬ 
ments as to matters of law applicable to the case, 
where such new facts or points of law constitute 
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defenses upon which the defendant intends to rely 
in resisting the application, and disclose the grounds 
upon which the defendant has acted or refused to 
act ? (Incidental to this is the question whether the 
court has power to strike from the answer matters of 
public record relating to the specific case of the peti¬ 
tioner, where such matters are not embraced in the 
motion to strike out.) 

2. Has the Secretary of the Navy jurisdiction to 
disapprove the recommendation of a board of medical 
survey, that a member of the Naval Reserve Force 
be ordered before a naval retiring board, when in the 
opinion of the Secretary such recommendation is not 
warranted by the law and the facts in the particular 
case? 

3. Has the Supreme Courl} of the District of 
Columbia jurisdiction in a mandamus proceeding to 
review and to command the cancellation of a military 
order issued in time of war by the Secretary of the 
Navy, as the President’s representative, which order 
requires that a member of the Naval Reserve Force 
be ordered to his home and released from active duty, 
in the course of demobilization following the cessa¬ 
tion of hostilities ? (Incidental to this is the question 
whether, in any event, such jurisdiction may be 
asserted by the Supreme Court of the District of 
Columbia in a case where the petitioner has not 
prayed such relief.) 

4. Has the Supreme Court of the District of 
Columbia jurisdiction in a mandamus proceeding to 
command the Secretary of the Navy to refer to a 
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naval retiring board the case of an enrolled member 
of the Naval Reserve Force holding a provisional 
commissioned rank, where the Secretary of the 
Navy, after personal consideration of the particular 
case, has decided that the law and the facts do not 
in his judgment require or warrant the reference of 
such case to a naval retiring board, and the President 
has not directed the Secretary to refer the case of 
such reservist to a naval retiring board ? 

Incidental to this are the following questions: 

(а) Whether, in a^ event, such action may be 
taken by the court upon the pleadings alone, when a 
material averment in the petition has been put in 
issue by the answer and no evidence produced; and 

(б) whether, in any event, such action may be taken 
by the court, when after the pleadings were filed the 
law, as it then existed and under which the peti¬ 
tioner claimed, was repealed and superseded by new 
legislation. 

5. Has the Supreme Court of the District of 
Columbia jurisdiction to grant relief by mandamus 
in a case where the petitioner has another adequate 
remedy by appeal to the President or by suit in the 

Court of Claims? 

THE STATUTES RELATING TO THE CASE. 

To understand the questions of law and fact pre¬ 
sented in this case, it is first necessary to examine 
briefly the many statutory provisions relating to the 
Naval Reserve Force which are pertinent to this 
proceeding. 






P -W , “ 






The Naval Reserve Force was established by an 
act of Congress approved August 29, 1916 (39 Stat. 
587). By express provisions of said act, the Naval 
Reserve Force consists of six classes, of which the 
first class is designated as “ The Fleet Naval Reserve,” 
and the third class is designated as “The Naval 
Auxiliary Reserve.” It is further provided by said 
act that the Naval Reserve Force shall be composed 
of members “enrolled” from civil life, including 
former officers and enlisted men of the Navy, and of 
members “transferred” to the Fleet Naval Reserve 
while serving as enlisted men in the Regular Navy. 
Subsequently there were added to the Naval Reserve 
Force, pursuant to the act of July 1, 1918 (40 Stat. 
708), members of the National Naval Volunteers, 
whose transfer thereto as a “class” was authorized 
by the latter act. The aforesaid act of August 29, 
1916, further provided that “there shall be allowed 
in the Naval Reserve Force the various ratings, 
grades, and ranks, not above the rank of lieutenant 
commander, corresponding to those in the Navy.” 
By amendatory statutes, ranks above that of lieu¬ 
tenant commander were also authorized for the Naval 
Reserve Force. The said act of August 29, 1916, 
further provided that “members of the Naval Re¬ 
serve Force appointed to commissioned grades shall 
be commissioned by the President alone, and mem¬ 
bers of such force appointed to warrant grades shall 
be warranted by the Secretary of the Navy;” that 
“no person shall be appointed or commissioned as 
an officer in any rank in any class of the Naval 
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Reserve Force, or promoted to a higher rank therein 
unless he shall have been examined and recommended 
for such appointment, commission, or promotion by 
a board of three naval officers not below the rank of 
lieutenant commander, nor until he shall have been 
found physically qualified by a board of medical 
officers to perform the duties required in time of 
war,” with an exception which has no application to 
the present case. It was also provided that “when 
first enrolled members of the Naval Reserve Force, 
except those in the Fleet Naval Reserve, shall be 
given a provisional grade, rank, or rating in accord¬ 
ance with their qualifications determined by exam¬ 
ination. They may thereafter, upon application, be 
assigned to active service in the Navy for such periods 
of instruction and training as may enable them to 
qualify for and be confirmed in such grade, rank, or 
rating.” 

It will be seen from the foregoing that the Naval 
Reserve Force is composed of many different classes 
of members, viz, enrolled members, transferred mem¬ 
bers, officers appointed and commissioned by the 
President or appointed and warranted by the Secre¬ 
tary of the Navy as authorized by the Constitution 
and statutes pursuant thereto, and members holding 
“provisional” grades, ranks, or ratings which are 
“given” them when first enrolled. This last class is 
subdivided into enrolled members holding provisional 
commissioned ranks or grades, those holding pro¬ 
visional warrant ranks or grades, and those holding 
provisional enlisted grades or ratings. The said act 
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of August 29, 1916, further provided that “The Sec¬ 
retary of the Navy shall make all necessary and 
proper regulations not inconsistent with law for the 
administration of the provisions of this act which 
relate to the Naval Reserve Force.” Pursuant to 
this provision, regulations were officially promulgated 
by the Navy Department October 30, 1917, “govern¬ 
ing the organization and administration of the 
Naval Reserve Force,” which said regulations con¬ 
tained the following paragraph: 

The assignment of provisional rank does not 
constitute an appointment or promotion. An 
appointment is signed by the Secretary of the 
Navy by direction of the President and can 
only be given upon satisfactorily passing the 
statutory physical and professional examina¬ 
tions. A provisional rank, grade, or rating 
may be assigned any reservist by a designated 
officer. Prior to enrollment an applicant must 
pass the required physical examination, and 
prior to first enrollment must be examined by 
one or more officers to determine his profes¬ 
sional qualifications. (Art. 210, Regs. 1917; 
see also, 31 Op. Atty. Gen. 173, 175.) 

In other words, under the law as officially construed 
by the Navy Department, an enrolled member of the 
Naval Reserve Force holding merely a provisional 
rank, which might be assigned by any “designated 
officer,” was not an “officer” of the Naval Reserve 
Force (see U . S . v. Germaine , 99 U. S. 508; U. S. v. 
Mouat , 124 U. S. 303); and prior to such assignment 
of provisional rank he was not required to pass the 
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examinations before boards constituted as prescribed 
by the act of August 29, 1916, which were necessary 
before he could be appointed to office in the Naval 
Reserve Force. 

The aforesaid act of August 29, 1916, further pro¬ 
vided that “enrollments” in the Naval Reserve 
Force shall be for terms of four years. It did not 
prescribe any definite terms for “transferred” mem¬ 
bers, but provided that such transferred members 
“ shall not be discharged from the Naval Reserve 
Force without their consent, except by sentence of a 
court-martial,” and that “they may, upon their own 
request, upon completing 30 years' service, including 
naval and fleet naval reserve service, be placed on the 
retired list of the Navy with the pay they were then 
receiving plus the allowances to which enlisted men 
of the same rating are entitled on retirement after 30 
years' naval service.” (39 Stat. 591.) 

As to the retirement of enrolled members, it was 
provided in the same act of August 29, 1916 (id. 
588): 

That enrolled members who shall have com¬ 
pleted twenty years of service in the Naval Re¬ 
serve Force, and who shall have performed the 
minimum amount of active service required in 
their class for maintaining efficiency during 
each term of enrollment, shall, upon their own 
application, be retired with the rank or rating 
held by them at the time, and shall receive in 
lieu of any pay, a cash gratuity equal to the 
total amount of their retainer pay during the 
last term of their enrollment. 





y 


The above are the only specific provisions con¬ 
tained in the act of August 29, 1916, with respect 
to the retirement of any members of the Naval 
Reserve Force. By a general provision in that act 
it was enacted that— 

All members of the Naval Reserve Force 
shall, when actively employed as set forth in 
this act, be entitled to the same pay, allowances, 
gratuities, and other emoluments as officers 
and enlisted men of the naval service on active 
duty of corresponding rank or rating and of the 
same length of service. When not actively em¬ 
ployed in the Navy, members of the Naval 
Reserve Force shall not be entitled to any pay, 
bounty, gratuity, or pension except as ex¬ 
pressly provided for members of the Naval 
Reserve Force by the provisions of this act. 

The last sentence of the provision last quoted 
was amended by the war risk insurance act of Octo¬ 
ber 6, 1917 (40 Stat. 405), which provided for the 
payment of “compensation” for “injuries suffered 
or disease contracted in the line of duty, by any 
commissioned officer or enlisted man”; defined the 
term “enlisted man” as including “a person, whether 
male or female, and whether enlisted, enrolled, or 
drafted into active service in the military or naval 
forces of the United States” (id. 401); defined the 
words “military or naval forces” as including “the 
Naval Reserves” (id. 402); and provided that “com¬ 
pensation under this article shall not be paid while 
the person is in receipt of service or retirement pay” 
(id. 408). 
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The act of August 29, 1916, was construed by 
the Judge Advocate General of the Navy, in an offi¬ 
cial opinion approved and published by the Secre¬ 
tary of the Navy, as not authorizing the retirement 
of naval reservists for physical disability, “and no 
members of the Naval Reserve Force were in fact 
retired for physical disability under the provision* 
of said act of August 29, 1916, either before or after 
the act of October 6, 1917,” above quoted. (Rec., 
pp. 38, 39, 72, 83.) 

Thus stood the law when the President on July 
1, 1918, approved an act making appropriations 
for the naval service, which act (40 Stat. 710) con¬ 
tained the following provision: 

Service in the Navy, Marine Corps, National 
Naval Volunteers, and Naval Militia shall be 
counted as continuous service in the Naval 
Reserve Force, both for the purpose of retire¬ 
ment and of computing retainer pay: Provided , 
That no member of the Naval Reserve Force 
shall be eligible for retirement other than for 
physical disability incurred in line of duty. 

By reverting to the provisions above quoted from 
the act of August 29, 1916, it will be observed that 
said act granted the privilege of retirement in two 
classes of cases, after a prescribed period of service, 
viz, retirement of transferred members after 30 years’ 
service, “including naval and fleet naval reserve 
service,” and retirement of enrolled members who 
have “completed twenty years of service in the 
Naval Reserve Force.” In both cases, the character 
of service that could be included in computing the 
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prescribed period of service was limited, in the one 
case to service in the Naval Reserve Force only, 
and in the other case to service in the Navy and the 
Fleet Naval Reserve. The provision above quoted 
from the amendatory act of July 1 , 1918, enlarged 
the prior law by providing that “ service in the Navy, 
Marine Corps, National Naval Volunteers, and Naval 
Militia shall be counted as continuous service in the 
Naval Reserve Force * * * for the purpose of 
retirement * * It was this same act of July 

1, 1918, which provided for the transfer to the Naval 
Reserve Force of all National Naval Volunteers. 
The National Naval Volunteers was an organization 
established by law and composed exclusively of 
members of the Naval Militia (see act Aug. 29, 1916, 
39 Stat., 593, 595). Therefore, the effect of the act 
of July 1 , 1918, in providing that service in the 
Naval Militia and the National Naval Volunteers 
should be counted as continuous service in the Naval 
Reserve Force for the purpose of retirement, was to 
render immediately eligible for retirement those 

members of the National Naval Volunteers trans¬ 
ferred to the Naval Reserve Force who had already 

served 20 years in the Naval Militia and the National 
Naval Volunteers, unless the provision, “that no 
member of the Naval Reserve Force shall be eligible 
for retirement other than for physical disability 
incurred in line of duty” should be construed as a 
limitation or restriction upon retirement for length 
of service. That is to say, unless the provision of 
July 1 , 1918, taken as a whole, should be construed 
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to authorize the counting of all service of the various 
classes indicated therein for the purpose of comput¬ 
ing length of service for retirement as previously 
authorized, and to require further that the necessary 
length of service having been rendered, nevertheless 
no member should be retired unless or until physically 
disabled in the line of duty. The same act of July 
1, 1918, contained a saving clause with respect to 
enlisted iren transferred to the fleet naval reserve, 
providing that nothing contained in that act should 
operate “to deny to such enlisted men their privilege 
of retirement upon completing thirty years naval 
service as now provided by law.” These transferred 
men were thus given the benefit of an enlarged 
method of computing service for retirement, without 
any added restrictions upon their privilege of retire¬ 
ment as it already existed. 

If, on the other hand, the proviso of July 1, 1918, 
should be construed literally, and apart from the 
enacting clause, it would result in prohibiting all 
retirements in the Naval Reserve Force on account 
of length of service, with the exception of the en¬ 
listed men transferred to the fleet naval reserve, 
and would thereby render largely nugatory the imme¬ 
diately preceding sentence of the act which pro¬ 
vided how length of service should thereafter be 
computed for the purpose of retirement. 

If a different view be taken, and the proviso con¬ 
strued as though it had read in the affirmative, i. e., 
that members of the Naval Reserve Force shall be 
eligible for retirement on account of physical disa- 
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bility incurred in the line of duty, disregarding the 
negative form in which it actually appeared, this 
would result in conferring upon some or all mem¬ 
bers of the Naval Reserve Force the privilege of 
retirement for physical disability, without prescrib¬ 
ing how or by whom the existence of such disability 
and the manner of its incurrence should be deter¬ 
mined, and without prescribing what rank, pay r 
or allowances, if any, should be conferred upon mem¬ 
bers of the Naval Reserve Force so retired, and 
without prescribing for what period such retirement 
should continue; that is, whether for the remainder 
of the existing term of enrollment or during the 
continuance of the disability, or for life. 

In this situation, doubt having arisen as to the 
proper interpretation of the negative proviso in the 
act of July 1 , 1918, the question was referred to the 
Judge Advocate General of the Navy, who rendered 
an official opinion (Rec., pp. 40, 73, 84) to the 
effect that said enactment of July 1 , 1918, “ indi¬ 
cates an intention on the part of Congress to extend 
the privilege of retirement for physical disability 
incurred in the line of duty, which is enjoyed by 
officers of the Regular Navy, to those members of 
the Naval Reserve Force in like situations and while 
they are in the active service of the United States,” 
and that an officer of the Naval Reserve Force so 
retired for physical disability incurred in line of 
duty “will continue to be a member of the Naval 
Reserve Force, although on the retired list thereof, 
and entitled to the same benefits as though he were 
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an officer on the retired list of the Regular Navy.” 
This opinion—which did not refer to the retirement 
of enrolled members holding a provisional rank— 
was accepted and the substance thereof published 
by the Secretary of the Navy as the decision of the 
department (Rec., pp. 40, 73, 84); and pursuant 
thereto a small number of reservists, approximately 
10, were retired in the manner provided by the stat¬ 
utes relating to the Regular Navy (Rec., pp. 41, 73). 

On further consideration, the Secretary of the Navy 
entertained “grave doubts concerning whether or 
not Congress intended the foregoing negative pro¬ 
vision to authorize the retirement of officers of the 
Naval Reserve Force for physical disability incurred 
in line of duty, as contended by the Judge Advocate 
General of the Navy in the opinion above quoted.” 
(Re?, pp. 85, 86.) Accordingly, the Secretary ad¬ 
dressed a communication to the chairman of the 
Committee on Naval Affairs, House of Representa¬ 
tives (Rec. p. 83), in which he reviewed briefly the 
existing situation and his uncertainty as to the inten¬ 
tion of Congress with respect to the retirement of 
naval reservists for physical disability incurred in 
the line of duty and recommended that further legis¬ 
lation be enacted “which will either affirm in no 
doubtful terms the provisions of the act of July 1, 
1918, or provide that officers of the Naval Reserve 
Force shall not hereafter be plac ed on the retired list.” 
In this letter the Secretary proposed alternative 
drafts of legislation, one of which would expressly 
render officers of the Naval Reserve Force eligible 
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for retirement on account of physical disability in¬ 
curred in the line of duty, under the same conditions 
as officers of the Regular Navy, and the other of 
which would expressly prohibit such retirement. As 
a result, Congress enacted and, on June 4, 1920 (after 
the argument and pending judgment in this case), 
the President approved an act making appropria¬ 
tions for the naval service which contained a clause 
in language identical, so far as concerns reservists, 
with the draft proposed by the Secretary for the 
purpose of authorizing retirements in certain cases. 
The language of the law thus enacted (40 Stat. 834) 
is as follows: 

That all officers of the Naval Reserve Force 
and temporary officers of the Navy who have 
heretofore incurred or may hereafter incur 
physical disability in line of duty shall be 
eligible for retirement under the same condi¬ 
tions as now provided by law for officers of 
the Regular Navy who have incurred physical 
disability in line of duty. 

The law last above quoted was amended and 
reenacted by the following section contained in a 
naval appropriation act approved by the President 
on Julv 12, 1921: 

Sec. 6 . That the last paragraph of section 
2 of the act entitled “An act making appro¬ 
priations for the naval service for the fiscal 
year ending June 30, 1921, and for other 
purposes, ” approved June 4, 1920,’is hereby 
amended to read as follows: 

“That all officers of the Naval Reserve 
Force and temporary officers of the Navy 
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who have heretofore incurred or may here¬ 
after incur physical disability in line of duty 
in time of war shall he eligible for retirement 
under the same conditions as now provided 

bv law for officers of the Regular Navy who 
%/ 

have incurred physical disability in line of 
duty: Provided, however, That application for 
such retirement shall be filed with the Secre¬ 
tary of the Navy 'not later than October 1, 
1921.” 

The laws relating to the retirement of officers in 
the Regular Navy for physical disability, and which 
are made applicable to officers of the Naval Reserve 
Force in so far as relates to disability incurred in 
the line of dutv, are contained in the following 
sections of the Revised Statutes and amendatory 
enactments: 

Sec. 1448. (Retiring board.) Whenever 
any officer, on being ordered to perform the 
duties appropriate to his commission, reports 
himself unable to comply with such order, or 
whenever, in the judgment of the President, 
an officer is incapacitated to perform the 
duties of his office, the President, at his 
discretion, may direct the Secretary of the 
Navy to refer the case of such officer to a 
board of not more than nine nor less than 
five commissioned officers, two-fifths of whom 
shall be members of the Medical Corps of the 
Navy. Said board, except the officers taken 
from the Medical Corps, shall be composed, 
as far as may be, of seniors in rank to the officer 
whose disability is inquired of. 
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Sec. 1449. (Powers and duties of retiring 
board.) Said retiring board shall be author¬ 
ized to inquire into and determine the facts 
touching the nature and occasion of the dis¬ 
ability of any such officer, and shall have 
such powers of a court-martial and of a court 
of inquiry as ma} r be necessary. 

Note. —The “powers of a court-martial 
and of a court of inquiry” include the power 
to compel the attendance of civilian witnesses 
and to cause proceedings to be instituted 
against such witnesses as fail to appear or 
refuse to testify (act Feb. 16, 1909, secs. 11, 
12, 35 Stat., 621); the power to administer . 
oaths to witnesses, to punish witnesses for 
contempt, etc. (Sec. 1624, Revised Statutes, 
arts. 41, 42, and 57.) 

Sec. 1450. (Oath of members.) The mem¬ 
bers of said board shall be sworn in each case 
to discharge their duties honestly and im¬ 
partially. 

Sec. 1451. (Findings.) When said retiring 
board finds an officer incapacitated for active 
service, it shall also find and report the cause 
which, in its judgment, produced his in¬ 
capacity, and whether such cause is an incident 
of the service. 

Sec. 1452. (Revision by the President.) 

A record of the proceedings and decision of the 
board in each case shall be' transmitted to the 
Secretary of the Navy, and shall be laid by 
him before the President for his approval or 
disapproval, or orders in the case. 

Note. —By act of June 8, 1880 (21 Stat. 
164), it was provided that the Judge Advocate 
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General of the Navy “shall, under the direc¬ 
tion of the Secretary of the Navy, receive, 
revise, and have recorded the proceedings of 
all * * * boards for the examination of 

officers for retirement and promotion in the 
naval service * * 

Sec. 1453. (Disability by an incident of the 
service.) When a retiring board finds that an 
officer is incapacitated for active service, and 
that his incapacity is the result of an incident 
of the service, such officer shall, if said decision 
is approved by the President, be retired from 
active service with retired pay, as allowed by 
chapter 8 of this title. 

Sec. 1454. (Disability by other cause.) 
When said board finds that an officer is in¬ 
capacitated for active service and that his 
incapacity is not the result of any incident of 
the service, such officer shall, if said decision 
is approved by the President, be retired from 
active sendee on furlough pay, or wholly re¬ 
tired from service wdth one year’s pay, as the 
President may determine. 

Sec. 1455. (Not to be retired without a 
hearing.) No officer of the Navy shall be 
retired from active service, or wholly retired 
from the service, without a full and fair hearing 
before such naval retiring board, if he shall 
demand it, except in cases where he may be 
retired by the President at his own request, 
or on account of age or length of service, or on 
account of his failure to be recommended by 
an examining board for promotion. 

Sec. 1456. (Not to be retired for miscon¬ 
duct.) No officer of the Navy shall be placed 
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on the retired list because of misconduct, but 
he shall be brought to trial by court-martial 
for such misconduct. 

Sec. 1457. (Privileges and liabilities.) Offi¬ 
cers retired from active service shall be placed 
on the retired list of officers of the grades to 
which they belonged respectively at the time 
of their retirement and continue to be borne 
on the Navy Register. They shall be entitled 
to wear the uniform of their respective grades, 
and shall be subject to the rules and articles 
for the government of the Navy and to trial 
by general court-martial. The names of offi¬ 
cers wholly retired from the service shall be 
omitted from the Navy Register. 

Act March 4, 1917 (39 Stat. 1171): “ Here¬ 
after the Secretary of the Navy may authorize 
the senior officer present, or other commanding 
officer, on a foreign station to order * * * 
retiring boards for the examination of such 
candidates for * * * retirement in the 

Navy and Marine Corps as may be serving in 
such officer’s command and may be directed 
to appear before any such board.” 

STATEMENT OF THE FACTS. 

With the foregoing statement of the laws relating 
to the Naval Reserve Force and to the retirement 
of officers of the Regular Navy, we come now to a 
consideration of the facts in the case of the appellee, 
who will hereinafter be called the petitioner. 

The answer shows that the petitioner is “an en¬ 
rolled member of the United States Naval Reserve 
Force, holding the provisional rank and grade of 
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lieutenant commander in the Naval Auxiliary Re¬ 
serve, being class three of the United States Naval 
Reserve Force.” (Rec., pp. 23, 62.) In his original 
petition the petitioner claimed to be “an officer of 
the United States Naval Reserve Corps, to wit, 
lieutenant commander class 3, duly commissioned 
and qualified as such” (Rec., p. 3); but he receded 
from this claim in his amended petition (Rec., p. 11). 
In other words, he is admittedly not an “officer” of 
the Naval Reserve Force. On October 14, 1919, a 
board of medical survey reported that the petitioner 
was suffering from physical disabilities which in its 
opinion rendered him unfit for the service, the 
“probable” future duration of which condition was 
in its opinion permanent, and recommended that he 
be ordered to appear before a naval retiring board. 
The commandant of the Washington Navy Yard, by 
whom said board of medical survey was ordered, 
approved its findings and recommendation, and for¬ 
warded its report, with his action thereon, to the 
Bureau of Medicine and Surgery of the Navy Depart¬ 
ment. Thereupon the recommendation of said board 
of medical survey was disapproved by the Bureau 
of Medicine and Surgery, over the signature of the 
acting chief of-said bureau, and the Secretary of the 
Navy personally and over his signature likewise 
disapproved the recommendation of said board of 
medical survey. (Rec., pp. 63, 64.) This action of 
the Secretary of the Navy was taken on November 12, 
1919, in the form of an order addressed by him to the 
Chief of the Bureau of Navigation, forwarding to the 
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latter official the report of the board of medical 
survey aforesaid and stating (Rec., pp. 34, 68): 

The recommendation of the board of medical 
survey in this case is not approved. In ac¬ 
cordance with the recommendation of the 
Surgeon General as set forth in the third in¬ 
dorsement, it is directed that this officer be 
ordered to proceed to his home and be re¬ 
leased from active duty. 

On November 14, 1919, the Bureau of Navigation 
addressed a communication to the petitioner inform¬ 
ing him of the Secretary’s action (Rec., pp. 45, 46, 
74-75); and on November 17, 1919, the said Bureau 
of Navigation, in obedience to the order of the Sec¬ 
retary of the Navy above quoted, and in execution 
thereof, addressed an order to the petitioner directing 
him to proceed to his home and releasing him from 
active duty in the Navy. (Rec., pp. 46, 75.) 

In the meantime, on November 6, 1919, the peti¬ 
tioner addressed a letter to the Secretary of the Navy 
requesting retirement, to which letter a reply was 
made over the Secretary’s signature, under date of 
November 15, 1919 (Rec., p. 20), informing the peti¬ 
tioner that “it will be impracticable to place you on 
the retired list and it will be necessary for you to 
apply to the War Risk Insurance Bureau for such 
compensation as may be due you.” In this letter 
certain opinions were expressed by the Secretary 
with respect to the interpretation of statutory pro- 
visions relating to the Naval Reserve Force, the sub¬ 
stance of which appears to be that in the view of the 
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Secretary the retirement of reservists for physical 
disability incurred in the line of duty was not clearly 
authorized by the law as it then existed. 

At the time the aforesaid orders and decision were 
made in this case it was the right of the petitioner, 
under the provisions of regulations issued by the 
Secretary of the Navy pursuant to section 161 of the 
Revised Statutes, to appeal to the President as the 
common superior from any order or decision of the 
Secretary of the Navy, and to forward such appeal 
to the President through the Navy Department, or 
to address such appeal directly to the President in 
case of refusal or failure of the Navy Department to 
forward same. The Secretary of the Navy did not 
refuse or fail to forward to the President any such 
appeal from this petitioner and did not receive any 
such appeal from him to be forwarded to the Presi¬ 
dent. (Rec., pp. 36, 70.) Instead, the petitioner 
instituted this proceeding in the Supreme Court of 
the District of Columbia, by application to that court 
for a writ of mandamus against the Secretary of the 
Navy. 

ABSTRACT OF PETITION AND ANSWER. 

The basis of this proceeding, as set forth in the 
amended petition, may be briefly summarized as 
follows: 

(1) That the petitioner has sustained physi¬ 
cal disabilities incurred in the line of duty as a 
member of the Naval Reserve Force, which 
are permanent and which render him unfit for 
service in the Navy. 
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(2) That the existence of such disabilities 
was ascertained and reported by a board of 
medical survey, which recommended that 
petitioner be ordered before a naval retiring 
board. 

(3) That upon such finding and recommen¬ 
dation by a board of medical survey in the 
case of a regular officer of the naval service, 
“it was the rule, custom, and regulation of 
the Navy Department that such officer be 
ordered as matter of course before a naval 
retiring board for its action, in order that the 
matter of his retirement might duly and 
regularly come before the President for his 
action.” 

(4) That according to the custom and regu¬ 
lation of the Navy Department petitioner 
would have been ordered and permitted to 
appear before a naval retiring board except 
for an order issued by the Secretary of the 
Navy on October 29, 1919, the nature and 
contents of which order are not set out in the 
amended petition. 

(5) That the Secretary of the Navy has 
prevented the appearance of the petitioner 
before a naval retiring board “solely” for the 
reason that the act of October 6, 1917, de¬ 
prived petitioner of eligibility for retirement 
for physical disability incurred in the line of 
duty, as shown by the Secretary’s letter of 
November 15, 1919. 

(6) That prior to October 29, 1919, the in¬ 
terpretation of the law by the Navy Depart¬ 
ment was that officers of the Naval Reserve 
force who had incurred physical disability in 
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the line of duty were entitled to appear before 
a naval retiring board upon a finding and 
report of a board of medical survey as to the 
existence and cause of such disability, and 
recommendation of such board that the officer 
concerned be ordered to appear before a naval 
retiring board. 

(7) That the Judge Advocate General of the 
Navy has advised the Secretary that officers of 
the Naval Reserve Force incurring physical 
disability in line of duty are entitled to be 
retired and that the Secretary’s order of Octo¬ 
ber 29 is, in the Judge Advocate General’s 
opinion, “ contrary to law and will result in 
litigation against the United States which can 
not successfully be defended.” 

(8) That notwithstanding the foregoing the 
Secretary has prevented the petitioner and 
certain other officers of the Naval Reserve 
Force from appearing before a naval retiring 
board. 

(9) That nevertheless, since October 6,1917, 
other officers of the Naval Reserve Force 
situated alike with the petitioner have been 
retired for physical disability incurred in line 
of duty. 

In the answer executed and filed by him to the 
amended petition, the Secretary of the Navy show's 
cause w hy the writ should not be issued, w hich may 
be briefly summarized as follows: 

(1) He denies that the physical disabilities 
of the petitioner were incurred by him in 
line of duty as a member of the Naval Reserve 
Force, are permanent, and render the peti¬ 
tioner unfit for service in the Navy. 


(2) He refers to the official records of the 
Navy Department concerning the physical 
condition of the petitioner before and at the 
time he entered the Naval Reserve Force, and 
the findings of three boards of medical survey 
by which the petitioner was examined after 
he entered the Naval Reserve Force, including 
the facts set forth in the report of the board 
of medical survey referred to in the amended 
petition and upon which that board based its 
conclusion and recommendation, and a letter 
signed by the petitioner concerning the med¬ 
ical treatment which he had received and 
referring to his “recovery” as being “nothing 
short of remarkable.” (All of these refer¬ 
ences to and quotations from the official 
records in the specific case of this petitioner 
and relating to his physical condition, were 
stricken from the Secretary’s answer by the 
court.) 

(3) He avers that the recommendation of 
the board of medical survey referred to in the 
amended petition was disapproved by the 
Bureau of Medicine and Surgery and by the 
Secretary of the Navy, and asserts that he 
has the authority, power, and duty in the 
exercise of his discretion to disapprove the 
findings and recommendations of such boards 
and that such findings and recommendations 
are nullified and rendered invalid when so 
disapproved. 

(4) He describes the duties of boards of 
medical survey and the nature of their investi¬ 
gations, including the limitations under which 
they function. (This was stricken from the 
answer by the court.) 



26 


(5) He avers that the findings and recom¬ 
mendation of the board of medical survey 
mentioned in the amended petition would not 
entitle the petitioner to retirement even if 
approved by the Secretary of the Navy, and 
that no person may be placed on the retired 
list of the Navy except in the discretion and 
by the order of the President, notwithstanding 
that they may be suffering from physical 
disabilities incurred in the line of duty and of 
permanent duration. 

(6) He states that the President has not 
directed him to refer the case of the petitioner 
to a retiring board, and refers to section 1448 
of the Revised Statutes. 

(7) He states that officers of the Regular 
Navy, according to the rules and custom, are 
not ordered before retiring boards upon the 
recommendation of a board of medical survey 
unless such recommendation is approved by 
the Bureau of Medicine and Surgery and con¬ 
curred in by the Secretary of the Navy; and 
the order in such case is signed by the Secre¬ 
tary of the Navy “ by direction of the Presi¬ 
dent J in conformity with section 1448, Revised 
Statutes. 

(8) He states that action in this case was 
taken in accordance with the specific order of 
the Secretary of the Navy, dated November 
12, 1919, and not because of an order dated 
October 29, 1919. 

(9) He admits that he has prevented peti¬ 
tioner from appearing bejore a naval retiring 
board, but avers that he has not been directed 
by the President to refer this case to such 
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board; and if directed by the President to 
refer this case to a naval retiring board, he will 
obey such direction. 

(10) He avers that petitioner has not sub¬ 
mitted an appeal to be forwarded to the 
President. 

(11) He denies that his action was “solely” 
for the reason set forth in his letter of Novem¬ 
ber 15, 1919, although he admits writing that 
letter, and sets forth a statement of the facts 
and circumstances under which such action 
was taken “and the reasons therefor”— 
which statement of his reasons was stricken 
by the court almost in toto. 

(12) He admits that he caused the Bureau 
of Navigation to issue to the petitioner an 
order detaching him from active duty and 
ordering him to his home; avers that said 
order was issued in the exercise of his dis¬ 
cretion, in the discharge of his duties under the 
law, in the course of and as an incident to the 
demobilization of the Naval Reserve Force; 
and avers that if petitioner has any right to 
retirement said order does not deprive him of 
such right. 

(13) He denies that the laws and regulations 
were officially interpreted at any time as en¬ 
titling officers of the Naval Reserve Force to 
appear before a naval retiring board upon 
recommendation of a board of survey; admits 
that prior to October 29, 1919, officers of the 
Naval Reserve Force who incurred physical 
disability in the line of duty were considered 
“eligible” for retirement, but such interpreta¬ 
tion was limited to cases in which the proced- 


ure prescribed for the retirement of officers of 
the Regular Navy was followed. 

(14) He admits that the Judge Advocate 
General advised him that an order issued on 
“October 29” was contrary to law, but avers 
that neither said order nor the Judge Advocate 
General’s opinion applied to this case. 

(15) He admits that he has prevented the 
petitioner and certain other officers of the 
Naval Reserve Force from appearing before a 
retiring board, and that other officers of the 
Naval Reserve Force have, since October 6, 
1917, been retired for physical disability 
incurred in the line of duty, referring to other 
averments of the answer as to the laws and 
facts under which such action was taken. 

ASSIGNMENTS OF ERROR. 

No opinion was filed by the court below in this 
case. Three assignments of error, based upon the 
judgment sustaining the demurrer and ordering the 
writ to issue, are printed on page 89 of the record and 
are relied upon by the appellant. After the record 
was printed, this court granted the appellants 
motion of April 16, 1921, for leave to file the follow¬ 
ing additional assignment of error: 

The court erred in striking out the portions 
of the answer of the defendant, embraced 
within its order of the 28th day of April, 1920. 

ARGUMENT. 

This case presents questions of grave importance 
to the Navy, to the executive department of the 
Government, and to the entire Nation. It is of no 
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particular moment whether or not the individual 
who instituted this action shall be granted his wish 
to appear before a naval retiring board. If the 
proper administrative officers do not consider that 
his case has merit, he can not possibly secure retire¬ 
ment as the law now stands, even should he go be¬ 
fore a retiring board and obtain a favorable recom¬ 
mendation. Neither is this case of any consequence 
upon the general question whether or not members 
of the Naval Reserve Force may lawfully be retired 
for physical disability incurred in the line of duty, 
because that has been settled by legislation enacted 
since this proceeding was instituted. The over¬ 
shadowing importance of this case lies in the fact that 
the court below, departing from a long and unbroken 
line of precedents established by this court as well as 
the Supreme Court of the United States, has, for the 
first time in the history of this country, assumed 
jurisdiction to review the military orders, issued by 
the Secretary of the Navy in time of war to his 
subordinates in the military service, and to direct 
that such orders be canceled and that other and 
different orders be issued. 

It is not contended that the order which was issued 
by the Secretary, and the cancellation of which will 
be required by the judgment below, if sustained, 
required his subordinate to perform an illegal act. 
No such contention could be made, because it was 

not different from thousands of other orders issued 

/ 

at the same period in the course of demobilization 
after the cessation of hostilities, relieving from active 
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duty in the armed forces of the United States persons 
who had entered the service during the period of 
the war and whose services on active duty were no 
longer required. The order which the court by its 
judgments attempts to require the Secretary to sub¬ 
stitute for that which he issued is an order which, by 
the express terms of the statute, shall be issued by 
the Secretary of the Navy when the President “in 
his discretion” and according to his “judgment” 
shall so “direct;” and which, as the pleadings estab¬ 
lish, has not been so directed by the President in 
this case. 

Unless this judgment be reversed an alarming 
precedent will have been established, which we 
think it is not overstating the case to say may be 
applied to the point where the supreme command of 
the armed forces will be taken from the Executive 
and assumed by the judicial branch of the Gov¬ 
ernment. 

This is not a case in which the vested rights of 
any individual have been arbitrarily denied by a 
ministerial officer. Under no possible construction 
of the statutes can retirement for physical disa¬ 
bility be claimed as an absolute right in any branch 
of our military service. If the courts have juris¬ 
diction to review the order issued in this case and 
to direct the issuance of the order required by the 
judgment, then they must have jurisdiction to re¬ 
view any and all orders issued to persons in the 
military service by their lawful superiors, whenever 
the one to whom the order is issued shall consider 
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himself aggrieved thereby, and likewise to review 
the action of military superiors in refusing to issue 
other orders which their subordinates may desire. 

By the Constitution of the United States 
the President is invested with certain important 
political powers, in the exercise of which he is 
to use his own discretion and is accountable 
only to his country in his political character 
and to his conscience. To aid him in the per¬ 
formance of these duties he is authorized to 
appoint certain officers, who act by his author¬ 
ity and in conformity with his orders. In 
such cases their acts are his acts; and what¬ 
ever opinion may be entertained of the manner 
in which Executive discretion may be used, 
still there exists, and can exist, no power to 
control that discretion * * *. The con¬ 

clusion from this reasoning is, that where 
the heads of departments are the political 
or confidential agents of the Executive, merely 
to execute the will of the President, or rather 
to act in cases in which the Executive possesses 
a constitutional or legal discretion, nothing 
can be more perfectly clear than that their 
acts are only politically examinable. ( Mar - 
bury v. Madison , 1 Cranch, 137, 166.) 

To what head of a department could this language 
more certainly apply than to the Secretary of the 
Navy when acting for the President, as the consti¬ 
tutional Commander in Chief of the Army and Navy, 
in the issuance of orders to his military subordi¬ 
nates? “The Secretary of the Navy represents the 
President and exercises his power on subjects con- 
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fided to his department.” ( U. S . v. Jones, 18 How. 
92.) “The Secretary of the Navy shall execute such 
orders as he shall receive from the President relative 
to the procurement of naval stores and materials 
and the construction, armament, equipment, and 
employment of vessels of war, as well as all other 
matters connected with the Naval Establishment.” 
(Sec. 417, Revised Statutes.) “The Secretary of 
War”—and the same is equally true of the Secre¬ 
tary of the Navy—“no matter what powers he may 
in fact exercise in such matters, is the representative 
and agent of the President, whose will is executed. 
As was said of the duties of the Secretary of State, 
under analogous circumstances, in Marbury v. Madi¬ 
son, ‘ He is the mere organ by whom that will is com¬ 
municated. The acts of such an officer, as an officer, 
can never be examinable by the courts. * ” {Brown 
v. Root, 18 App. D. C. 239.) 

The principles of the law of mandamus, which until 
this case were supposed to be firmly established, have 
so often been announced by this court as well as the 
Supreme Court of the United States that w r e shall not 
consume the time of the court in the citation or dis¬ 
cussion of the numerous cases involving the general 
subject. We can not, however, forbear to remark 
that the writ of mandamus has heretofore been regu¬ 
larly and consistently denied when applied for against 
the Secretary of the Navy, on the ground that his 
duties call for judgment and discretion, in subordina¬ 
tion to the will of the President, the exercise of which 
can not be controlled by the courts. 
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See Decatur v. Paulding, 14 Pet. 497; 
Brashear v. Mason, 6 How. 92; Goldberg v. 
Daniels , 231 U. S. 218; U. S. v. Chandler, 13 
D. C. (2 Mackey) 527; Hall v. Whitney, 16 
D. C. (5 Mackey) 370; Moser v. Meyer, 38 
App. D. C. 13; Foreman v. Meyer, 38 App. 
D. C. 472. 

As applied to the instant case, the law and prece¬ 
dents mav best be considered in connection with the 
specific questions involved and which have been here¬ 
inbefore stated. In logical sequence, the first propo¬ 
sition to be discussed is— 

I. 

The answer of a public officer in mandamus proceed¬ 
ings should not be confined to a denial or admission 
of the facts set forth in the petition, but should aver 
new facts and matters of record in support or ex¬ 
planation of such denial or admission, including 
points of law applicable to the case, where such new 
facts or points of law constitute defenses upon 
which the defendant intends to rely in resisting the 
application and disclose grounds upon which he has 
acted or refused to act. 

For the convenience of the court there is appended 

% 

to this brief a copy of the answer filed by the Secretary 
of the Navy, inclosing in brackets the portions thereof 
which were stricken by the court of its own motion, 
and inclosing in parentheses the portions which were 
stricken on motion of petitioner. 

In the amended petition it was alleged in paragraph 
2 that the petitioner “has sustained and now suffers 
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physical disabilities inc urred in line of duty * * * 
which are permanent and which render him unfit for 
service in the Navy;” and in support of this allegation 
it was averred in paragraph 4 that “such disability 
has been ascertained and found to exist by a board of 
medical survey,” the finding and recommendation of 
this board (but not the facts upon which its finding 
and recommendation were based) being quoted in 
paragraph 4 of the amended petition. 

In his answer the Secretary of the Navy (par. 2) 
denied that the physical disabilities of the petitioner 
were incurred in line of duty, are permanent, and 
render him unfit for servh e in the Navy; although 
admitting, in paragraph 4 of his answer, that disability 
in the case of the petitioner was asi ertained and found 
to exist by a board of medical survey, and that the 
said board made the findings and recommendation as 
quoted in the amended petition. However, in his 
answer (Ree. pp. 23-26) the Secretary set out new 
facts concerning the medical history of the petitioner 
as showrn by the official records of the Navy Depart¬ 
ment, consisting of the following: 

1. That at the time of his enrollment in the Naval 
Reserve Force the petitioner was receiving a pension 
from the United States based on service rendered by 
him in the war with Spain. The significance of this 
statement results from the law T under w r hich pensions . 
for disability “continue during the existence of the 
disability” only (see sec. 4692, R. S.); therefore, the 
fact, if true, that petitioner w T as, at the time he 
entered the Naval Reserve Force, drawing a pension 
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from the Government based on service rendered by 
him in the war with Spain, would be an admission 
by the petitioner that he was not physically sound 
when he entered the Naval Reserve Force. 

2. That at the time he was examined for enrollment 
in the Naval Reserve Force the petitioner was re¬ 
jected on account of disabilities then existing, as re¬ 
ported by the examining surgeon, but which disa¬ 
bilities were “waived” upon recommendation of the 
Surgeon General. 

3. That after he entered the Naval Reserve Force 
petitioner was examined by three different boards of 
medical survey, of which the one referred to in the 
amended petition was the last in point of time. 

4. That the first board of medical survey by which 
he was examined, and which found petitioner “unfit 
for duty,” reported certain definite facts shown by 
its examination of the petitioner, which facts were 
quoted in the Secretary’s answer and a reading of 
which discloses their very direct bearing, unfavorable 
to the petitioner, upon his claim that his disabilities 
were incurred in the line of duty. 

5. That the second board of medical survey sub¬ 
mitted a report of facts, quoted in the Secretary’s 
answer, among others being the fact that the peti¬ 
tioner, under treatment, showed “marked improve¬ 
ment.” 

6. That the third and last board of medical survey, 
which is that from which the petitioner quoted in 
part, reported certain facts, quoted in the Secretary’s 
answer, tending to show that the petitioner had prac- 
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tically recovered from his disability, and further 
showing that the finding and recommendation of said 
board of medical survey, upon which petitioner to a 
very large extent bases his claim to retirement, was 
not based upon the existence of definite disability at 
the time of the board’s examination, but rather was 
speculative and based upon the “ likelihood of the 
condition returning under strenuous exercise.” 

7. That the petitioner himself addressed a com¬ 
munication to the Surgeon General of the Navy, re¬ 
ferring to his physical condition as “ practically, to 
all extents so far as can be observed, normal,” and 
stating that his “recovery” was considered “as 
nothing short of remarkable.” 

All the facts thus set forth in the Secretary’s 

answer were matters of official record in the Navy 

* 

Department, and related to the specific case of this 
petitioner, whose physical condition was the principal 
question presented by the amended petition. It 
would therefore seem that such facts are most 
certainly “relevant” to the case of the petitioner 
and to the assertions in his amended petition that he 
is suffering from existing physical disabilities, in¬ 
curred in the line of duty, which are permanent and 
render him unfit for service in the Navy, and which 
were found to exist by a certain board of medical 
survey. 

The petitioner himself referred to the report of 
only one board of medical survey, and quoted from 
that only the portions which were most favorable to 
his claim, and which embodied the conclusions of the 
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board, not the facts upon which such conclusions 
were based, and which are necessary to a determina¬ 
tion whether or not the conclusions were warranted. 
Appellant contends that the remaining portions of the 
report of that board, which set forth facts, were at 
least as relevant to the case as the portions quoted 
by the petitioner and which contained merely an 
expression of opinion. Likewise, the reports of the 
other two boards of medical survev were at least 
equally relevant upon the question presented by the pe¬ 
titioner; indeed, the report of the first board, in point 
of time, which examined the petitioner might well 
be considered more relevant upon the question of 
the origin of his disability. As the petitioner con¬ 
tended that his disabilities were incurred in the 
line of duty, the official records of the Navy Depart¬ 
ment relating to his physical condition before and at 
the time he entered the Naval Reserve Force were 
certainly relevant upon this question and were 
necessary to its determination. Appellant could not 
refuse to consider such pertinent records in the case 
and at the same time discharge the duty which he 
owed to the Government. Likewise, as the amended 
petition asserted that the petitioner “now suffers” 
physical disabilities, and that such disabilities are 
“permanent,” the reports of the boards of medical 
survey showing constant and marked improvement 
and substantial recovery under treatment, and the 
petitioners own letter to the Surgeon General 
admitting his “recovery,” which he himself admitted 
was considered “remarkable,” was likewise a matter 
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which the proper administrative officers were required 
to consider and, it is submitted, was as relevant to 
the case presented by the petitioner as anything 
could well be. 

The motion to strike out which was filed by the 
petitioner was based upon only two grounds, as 
shown by the record (p. 56), viz, (1) that such 
portions of the answer are “irrelevant;” and (2) 
that they violate “the equity rules.” As it is ele¬ 
mentary that “the remedy by mandamus is essen¬ 
tially and exclusively a legal one, unknown to the 
courts of equity” (Assessor v. Gould , 210 Fed. Rep. 
894), and in this jurisdiction is governed by express 
provisions of the code (secs. 1273-1282), the second 
ground of the motion is eliminated from considera¬ 
tion and the whole question presented is whether the 
portions of the answer which were stricken by the 
court were “irrelevant” *as alleged in the remaining 
ground of the motion. 

While the court struck from the answer all of the 
averments condensed in the seven numbered para¬ 
graphs above, the petitioner did not include all such 
averments in his motion, but those referred to in the 
paragraphs above numbered 5 and 6 were stricken 
by the court of its own motion. Of course, as all of 
these averments were based on the official records of 
the Navy Department in the specific case of the 
petitioner, they all must have been equally relevant 
or irrelevant and no sufficient ground existed for 
distinction between them, as the court apparently 
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recognized by its ruling. The petitioner by con¬ 
fining himself in his motion to certain of these 
averments, omitting others, revealed that his true 
object Was to eliminate from the answer the matters 
which were most definitely unfavorable to his case 
and not to eliminate therefrom matters which were 
merely “irrelevant.” There can be no argument 
that either these averments were all properly em¬ 
bodied in the answer or all should be stricken there¬ 
from, in which situation the court decided to strike 
all of them from the answer. It is submitted on 
this ground alone that the court erred, as when it 
found that the motion could not properly be sus¬ 
tained as made, for the reason that to do so would 
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mutilate the Secretary’s answer so as to make it 
most favorable to the petitioner’s contentions, the 
proper course would have been to deny the motion, 
instead of going beyond it and striking out matters 
which the petitioner had not sought to eliminate. 

The court erred for the further reason that the 
matters so stricken were clearly not “irrelevant” 
and this was the only ground of the motion which 
could be considered. However, it is submitted that 
the Secretary’s answer in these particulars was 
strictly in accordance with the code provisions govern¬ 
ing mandamus proceedings in this jurisdiction, as 
well as in accordance with precedents and decisions 
of the courts, and that there was no ground upon 
which the court’s action could be sustained in striking 
these portions of the answer. 
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Section 1275 of the code, under the title “Man¬ 
damus,” provides: 

The defendant, by the day named in such 
order, unless for cause shown the court shall 
extend the time, shall file an answer to such 
petition, fully setting forth all the defenses 
upon which he intends to rely in resisting such 
application, which shall be verified by his 
affidavit. 

In West v. Hitchcock (19 App. D. C. 333), referring 
to this section of the code, it was stated by the court: 

The return should be an answer or state¬ 
ment of the facts showing the grounds upon 
which the respondent has acted or refused to 
act. It may state the facts in part or in 
whole by denying or admitting the allegations 
of the petition, or by qualifying or modifying 
them; but it should in some way state all 
the facts necessary and proper for the de¬ 
termination of the cause. 

In this case, the petitioner had not only alleged 
that he was suffering from disabilities incurred in 
the line of duty, etc., which the Secretary denied, 
but in paragraph 12 of the amended petition it was 
averred that the Secretary had denied petitioner’s 
claim to retirement “solely” upon the ground that 
the statutes did not clearly provide for such retire¬ 
ment. The Secretary" denied that his action was 
based “solely” upon the ground alleged. To comply 
with the code and the decision of this court above 
quoted, it was necessary for the Secretary, “in some 
way” to state all the facts “showing the grounds 
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upon which the respondent has acted or refused to 
act.’’ The Secretary’s decision, as embodied in his 
denial that petitioner suffered disabilities which 
were incurred in the line of duty, etc., disclosed a 
very important ground upon which he had acted; 
but it did not dis3lose “all the facts” as this court 
requires. In support of his denials, the Secretary 
intended to rely, as shown by his answer, upon the 
facts concerning the physical history of the petitioner 
as shown by the official records of the Navy Depart¬ 
ment in this specific case. He was therefore entitled, 
and it was his duty under the code, to set forth such 
new fac ts in his answer, in order that the court might 
see whether or not he had acted arbitrari y, or 
whether there was sufficient evidence to warrant his 
action; and also in order that his answer might 
contain a “statement of the facts showing the 
grounds upon which the respondent has acted or 
refused to act .’ 9 

Furthermore, the Secretary by paragraph 4 of his 
answer had admitted that the board of medical sur¬ 
vey referred to in the amended petition had made 
findings and recommendation as quoted by the 
petitioner. In connection with such admission, it 
was the Secretary’s right and duty to set forth the 
facts found and reported by the said board of medi¬ 
cal survey, which in the Secretary’s opinion totally 

failed to support the findings and recommendation 
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which the board purported to base thereupon. The 
action of the court below narrows the Secretary’s 
answer in these particulars to a simple denial of 
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certain allegations in the petition, and to a simple 
admission of others, depriving the Secretary of the 
opportunity to explain or modify his denials and 
admissions', and to set forth new facts upon which 
he intended to rely in his defense. 

In Meyer v. City of Decatur (143 Ill. App. 103) it 
was held that “ it was not sufficient to deny in gen¬ 
eral terms that the application of the appellant was 
refused without reasonable cause. Facts should 
have been alleged in the answer from which such 
conclusion could be legally and properly drawm.” 
The averment of the petitioner in this case that his 
disabilities were incurred in line of duty, etc., and 
the Secretary’s denial of this averment, were both 
alike conclusions of the respective pleaders. Recog¬ 
nizing this, the petitioner set forth in support of his 
averment that such had been the finding of a cer¬ 
tain board of medical survey. But the Secretary 
was denied the like privilege of setting forth the facts 
which supported his conclusion that the disabilities 
of the petitioner were not of the character claimed. 

11 In. show ing oause in this class of cases, all mat¬ 
ters appearing of record ought to be frankly set forth 
as they stand.” ( Higgins v. Midland Co. Superv’rs 
( Mich.), 17 N. W. 223.) As to the practice of pub¬ 
lic officers in this jurisdiction to include the evi¬ 
dence upon which they act in their answer showing 
cause why mandamus should not issue, see Richards 
v. Davison (45 App. D. C. 395); U. S. ex rel. Mil - 
waukee Social Democrat Pub. Co. v. Burleson , 258 
Fed. Rep. 282; U. S. ex rel. Russell v. District of 
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Columbia , 271 Fed. Rep. 370; U. S. ex rel . McDonald 
v. Lane, 263 Fed. Rep. 630. In all of these cases, this 
court asserted the right to inquire and determine as 
to whether or not there was sufficient evidence before 
the respondents to warrant the exercise of their 
judgment and discretion, or whether the evidence 
showed that they acted capriciously or arbitrarily. 

In the Russell case (supra) it was said: 

The court is limited in this proceeding to 
the inquiry as to whether or not there is any 
substantial testimony to support the findings 
of the commissioners. They are administra¬ 
tive officers and are permitted to exercise a 
sound discretion in all matters which come 
within their jurisdiction. Unless it can be 
said that they acted arbitrarily or capriciously 
the courts will not reverse their decisions. 
The problem is not whether they erred in the 
determination of a question of fact, but rather 
whether there was sufficient evidence to war¬ 
rant the exercise of their judgment and dis¬ 
cretion. We think there w as, and w here that 
is so “the responsibility is theirs, not ours.” 

In that case mandamus proceedings w ere instituted 
to compel the commissioners to issue a permit for a 
dance hall. The commissioners in their answer set 
forth their conclusions of fact as to the character of 
the dance hall conducted by plaintiff, and supported 
this conclusion w ith the testimony given by w itnesses 
at a public hearing. 

In the Davison case (supra), which involved ques¬ 
tions similar to those in the Russell case, the court, 
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referring to the jurisdiction of the commissioners, 
stated: 

“This court in a mandamus proceeding will 
not review their finding of fact and determine 
whether or not they erred, but will merely de¬ 
termine whether there was sufficient evidence 
before them to warrant the exercise of their 
judgment and discretion, and if there is noth¬ 
ing to show that they acted capriciously or 
arbitrarily, will not disturb their decision.” 

In that case the commissioners in their answ r er 
denied that no evidence of a prejudicial character 
had been produced affecting the conduct of the hall; 
on the contrary, they averred that there was direct 
and positive evidence to disclose the fact to be as 
found, setting forth the purport of the evidence upon 
which their determination had been reached. 

In the case of the Milwaukee Social Democrat 
Publishing Co. (supra) the answer set forth many 
excerpts from appellant’s publication and averred 
that in the judgment of the appellee these and other 
articles in the publication evinced a purpose and 
intent to interfere with the operation or success of 
the military or naval forces of the United States, etc. 
This court held that wdien the articles from the ap¬ 
pellant’s publication set forth in the answ er are taken 
as a whole and considered in connection w r ith the 
circumstances under which they were printed, “we 
think the conclusion reached by the Postmaster 
General as to their purpose and effect was warranted.” 
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In the McDonald case, supra, this court said: 

It is elementary that mandamus will not lie 
for the correction of error, but inquiry into the 
facts of a given case, for the purpose of ascer¬ 
taining whether the Secretary was called upon 
to perform a mere ministerial act prescribed by 
statute, or whether in the act complained of he 
exceeded his jurisdiction, is always open to the 
courts. To this extent both investigation of 
the facts and interpretation of the statute may 

be necessary. 

In the case of West v. Hitchcock (supra), this court 
stated that the provision of the code concerning 
the answer of the respondent in mandamus cases 
“does not contemplate that he shall keep back any 
of the facts.” Had the Secretary omitted the aver¬ 
ments stricken by the court he would have most 
certainly kept back the most important and rel¬ 
evant facts in this case. That the Secretary’s 
presentation of the records in the case was fair and 
unbiased, and was not confined to those matters of 
record which were most strongly unfavorable to 
the petitioner, is shown by the petitioner’s willing¬ 
ness that certain matters of record set out by the 
Secretary should be retained in the answer. As 
stated by Mr. Justice Washington, “the opinion 
that can not withstand a free and candid investiga¬ 
tion must be erroneous.” (Fed. Cas. No. 5420, 
p. 359.) Upon this principle the Secretary pre¬ 
sented all the facts of the case, regardless of whether 
they might be construed as favorable or unfavorable 
to the petitioner; objection to this disclosure of the 
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true and complete facts of the case came from the 
petitioner, who was seeking the aid of the court in 
overruling the action of the Secretary based upon 
the facts which the petitioner did not want con¬ 
sidered. Why? The answer is obvious. Because 
the petitioner realized that an examination of the 
facts in this case as produced by the Secretary in 
his answer, verified by oath, would immediately 

disclose that the Secretary was fully warranted in 
his action. 

In paragraph 12 of the amended petition (Rec.,p. 
14) it was alleged that the Secretary of the Navy 
had prevented the appearance of the petitioner 
before a naval retiring board “solely” for the reason 
that the statutes as construed by him “deprived 
the petitioner of eligibility for retirement.” In his 
answer (Rec., pp. 37-38) the Secretary admitted 
writing the letter referred to in the amended petition 
in support of this assertion, but denied that his 
action was “solely” for the reason set forth in said 
letter; and the Secretary further averred that “the 
facts and circumstances under which such action 
was taken and the reasons therefor were as follows,” 
setting forth various reasons for his action, in addi¬ 
tion to those disclosed by the records of the depart¬ 
ment as already set forth in paragraph 2 of the 
answer. In so explaining the reasons for his action, 
the Secretary set forth the fact that one of his sub¬ 
ordinates, the Judge Advocate General of the Navy, 
had advised him that members of the Naval Reserve 
Force were eligible for retirement under the law; 



47 


and that another of his advisers, the Surgeon General 
of the Navy, had furnished him a memorandum, 
which “ was stated therein to have particular reference 
to the case of this petitioner,” and which memo¬ 
randum, as quoted in the answer (Rec.,pp. 42, 44), 
was to the effect that members of the Naval Reserve 
Force found by boards of medical survey to be 
physically disabled for the service should be disen- 
rolled, with a view to placing them in a status 
wherein they could apply for compensation under 

the war risk act. The Secretary further set forth 
in the same paragraph of his answer other matters 
explaining his action, including the following state¬ 
ment (Rec., p. 45): 

This defendant believed that in the absence 
of contrary directions issued to him by the 
President it was not incumbent upon him 
and he was not required by law to take any 
action in furtherance of the retirement of 
this petitioner for disability alleged to have 
been incurred in line of duty, whether or not 
the law permitted such retirement, at the 
discretion of the President, after investigation 
and determination of the facts by a naval 
retiring board; and this defendant states that 
he has not been directed by the President to 
refer the case of this petitioner to a naval 
retiring board. 

The Secretary in the same paragraph of his answer 
set forth his views with respect to the interpretation 
of the act approved July 1, 1918, which was not 
cited or discussed in the letter referred to in the 
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petition as being the sole basis of his action. (Rec. 
p. 39.) 

The couit, on petitioner’s motion, struck from the 
answer all of the averments in paragraph 12 which 
might by any possibility have afforded an explana¬ 
tion of the Secretary’s action in this case, leaving in 
this paragraph, however, those portions of the answer 
which, standing alone, would indicate that the Sec¬ 
retary acted without reason. For example, the court 
left in this paragraph the quotations from the Judge 
Advocate General’s opinion in favor of the retire¬ 
ment of reservists for physical disability incurred in 
the line of duty, but eliminated the Surgeon General’s 
memorandum, and all reference thereto, which was 
to a contrary effect. Obviously, the Judge Advocate 
General’s opinion could not have afforded any reason 
for the action taken by the Secretary in this case; 
while the Surgeon General’s memorandum showed 
that he had advised the Secretary against the retire¬ 
ment of reservists, and to this extent was a fact 
serving to explain in part the Secretary’s reasons for 
his action. The Judge Advocate General’s memo¬ 
randum was embodied by the Secretary simply that 
the complete facts of the case might be fully dis¬ 
closed ; not because the said memorandum explained 
his action, because it was much more favorable to the 
contentions of the petitioner. The court, while per¬ 
mitting the Judge Advocate General’s construction 
of the act approved July 1 , 1918, to remain in this 
paragraph (12) of the Secretary’s answer, neverthe¬ 
less eliminated therefrom the Secretary’s own con- 
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struction of that act, which was contrary to the 
conclusion reached by the Judge Advocate General. 

Where the petitioner alleged that the Secretary 
acted in this matter solely because of a particular 
construction of the law, and the Secretary denied 
this allegation, was it not right and proper for the 
Secretary to set forth, in whole or in part, additional 
reasons which influenced him to take the course he 
pursued, whether those additional reasons related to 
facts or the law? Omitting the portions stricken by 
the court, paragraph 12 of the answer avers “that 
the facts and circumstances under which such action 
was taken and the reasons therefor were as follows, 
viz,” and then does not contain the facts and cir¬ 
cumstances under which such action was taken by 
the Secretary nor the reasons therefor, as given by 
the Secretary himself. The answer in this respect is 
so far mutilated by the court's order as to make it 
practically meaningless. 

In paragraphs 18 and 19 of the amended petition 
(Rec., pp. 16-18) the petitioner quoted at length 
from a memorandum of the Judge Advocate Gen¬ 
eral advising the Secretary that a certain order issued 
by the latter, and which appears to have relation to 
the retirement or disenrollment of naval reservists, 
was in the Judge Advocate General's opinion “con¬ 
trary to law and will result in litigation against the 
United States which can not successfully be de¬ 
fended.” In his answer (pp. 49-52; 78-79) the 
Secretarv admits that such a memorandum was 
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written by the Judge Advocate General, but avers 
that it has no application to the case of this peti¬ 
tioner, in whose case action was not taken under 
the order regarded as illegal by the Judge Advocate 
General. The Secretary further set forth in his 
answer that the Judge Advocate General's memo¬ 
randum related to an order issued on October 29, 
1919, “relating generally to the retirement of cer¬ 
tain classes of officers in the naval service,” and 
which was not applied to the case of this petitioner, 
and set out further facts relating to the Judge Ad¬ 
vocate General’s memorandum and showing that 
the Secretary had approved of the recommendation 
therein made by the Judge Advocate General. 
Most of the Secretary’s answer with respect to this 
matter was stricken out by the court on motion 
leaving in, nevertheless, the averment of the peti¬ 
tion and the admission in the answer that the Judge 
Advocate General had advised the Secretary that a 
certain order issued by him was illegal, and that 
the Secretary had nevertheless taken the action 
complained of in the case of the petitioner. Here 
it was attempted by the petitioner to make it appear 
that the Secretary had acted arbitrarily and contrary 
to the opinion of his legal adviser. In this situation 
it would seem but fair that the Secretary should be 
permitted the fullest possible defense to such alle¬ 
gation, and that he should not have been restricted 
to an admission that the Judge Advocate General 
had written the memorandum quoted in the amended 
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petition, with the averment that such memorandum 
had no application to this case. The court might— 
and, as would appear from the judgment below, 
probably did—take the view that the Judge Advo¬ 
cate General's memorandum quoted in the petition 
did apply to the case of this petitioner, whether 
specifically named therein or not. The Secretary's 
assertion that said memorandum had no applica¬ 
tion to this case was at most a conclusion; and 
while it could not be contended that the Secretary 
of the Navy is bound to follow the advice of his 
subordinates upon questions of law, nevertheless 
this was an item which, coupled with other aver¬ 
ments in the petition, was evidently intended to 
convey the impression that the Secretary had acted 
arbitrarily in refusing to open the doors for peti¬ 
tioner's retirement. 

In Steinmetz v. Allen (192 U. S. 543) it was held 
that a hard and fixed rule of the Patent Office, which 
had the effect of denying to certain applicants, as a 
class, the right to have their claims reviewed on 
appeal, was null and void, although conceding the 
right of the proper officers to exercise discretion in 
individual cases. Such would appear from the plead¬ 
ings to have been the situation here; that is, that in 
the Judge Advocate General's view, the Secretary of 
the Navy had the right to exercise discretion in indi¬ 
vidual cases, as he actually did in the case of this 
petitioner, but did not have the right under the law 
to make a hard and fixed rule which would deny to 



all applicants as a class the right to have their cases 
reviewed on their own facts. It was thought to be 
well within the scope of the rule for the Secretary, in 
showing cause, to answer fully the averments of the 
petition on this point, and to make it clearly to appear 
why the Judge Advocate General's opinion did not 
apply and was not material. The action of the court 
with respect to the matters stricken from paragraph 
19 of the answer deprived the Secretary of his defense 
on this point, and left him open to the charge that he 
had acted arbitrarily in that he disregarded the 
memorandum of his legal adviser which, it might be 
contended, showed on its face that it was applicable, 
in principle at least, to the facts in this case. 

Without considering in further detail the various 
portions of the answer which were stricken by the 
court, it is submitted that sufficient has been said to 
show that the answer as submitted should have been 
allowed to remain intact; and that its mutilation by 
the court below, in part on motion of petitioner and 
in part of the court's own motion, was not supported 
by authority or precedent. 

In West v. Hitchcock (19 App. D. C. 333) it was 
held that, under the code, the proper practice is for 
the respondent to file an answer to the petition and 
not to demur thereto. This being so, it is submitted 
that the defendant should be allowed to raise ques¬ 
tions of law as well as questions of fact in his return, 
and to set forth therein the points of law upon which 
he intends to rely in his defense. In Finlay v. City 
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of Boston (82 N. E. 5) it was held by the Supreme 
Judicial Court of Massachusetts that the statute in 
that jurisdiction, which provided that “the person 
who is required to appear shall file an answer showing 
cause why the writ should not issue,” was not in¬ 
tended to forbid the court’s allowing the defendant 
to file a demurrer, if that is the ground on which he 
elects finally to put his case, “or to set up in his 
answer the matters which would be the subject of an 
independent demurrer where he wishes to raise both 
the right of the petitioner to relief on the allegations 
of facts contained in the petition and the truth of 
those allegations.” (See also Garcia v. Com Vs, 157 
Pac. 656.) A fortiori, in this jurisdiction, the de¬ 
fendant should be allowed to set up in his answer 
“matters which would be the subject of an inde¬ 
pendent demurrer,” so that the answer of the Secre¬ 
tary should not be held bad on the ground that points 
of law are raised by certain of the averments which 
were stricken. 

In Erickson v. Alpena Circuit Judge (101 N. W. 63) 
it was held by the Supreme Court of Michigan that, 
as matter of practice, a motion to strike out matters 
of record set forth in the return to a petition for man¬ 
damus should not be allowed, as “the proper practice 
is to call the attention of the court on the hearing 
to the parts of the answer not deserving of considera¬ 
tion.” In the per curiam opinion in that case it was 
said: “We are cited to no case which prescribes the 
practice resorted to by the relator of asking us to 




mutilate the judge’s answer to the order to show 
cause. The value of the writ of mandamus consists 
largely of its summary character, and we are loathe 
to ingraft upon the practice any unnecessary feature 
that will impair its efficiency.” (See also Michigan 
R. R. Commission v. Detroit and M. R. Co., 144 N. W. 
696.) Even where motions to strike out are per¬ 
mitted by practice in mandamus proceedings, it is 
held that such motion should be overruled where the 
averments of the answer are not “whollv irrelevant 
or improper.” (State v. A. C. L. R. Co., 81 So. 
(Fla.) 498.) 

If the Secretary improperly set out in his answer 
matters of record and communications addressed to 
him by subordinate officials, then it will be noted 
that the amended petition was bad in that it likewise 
set out matters of official record and communications 
addressed to the Secretary of the Navy by his sub¬ 
ordinates; and “a bad answer is a good enough 
answer to a bad complaint.” (State v. Porter, 89 
Ind. 260, 270.) 

’ In conclusion, upon this point it is submitted that 
the court erred in its order of April 28, 1920 (Rec., 
p. 59), striking out the portions of the Secretary’s 
answer indicated therein, and that this was preju¬ 
dicial error which should be reviewed and corrected 
by this court on appeal. (State ex rel. Minehan v. 
Meyers, 124 N. W. 701.) 




55 


II. 

The Secretary of the Navy has jurisdiction to disap¬ 
prove the recommendation of a board of medical 
survey that a member Of the Naval Reserve Force be 
ordered before a naval retiring board, when in the 
opinion of the Secretary such recommendation is 
not warranted by the law and the facts of the 
particular case. 

The court in its judgment (Rec., pp. 87, 88), sus¬ 
taining the petitioner’s demurrer to the defendant’s 
answer, ordered that a writ of mandamus be issued, 
directed to the Secretary of the Navy, commanding 
him, inter alia, “to revoke and rescind his order of 
date of November 12, 1919, referred to in paragraph 
8 of his said answer herein.” 

The order in question (Rec., pp. 34, 68) was ad¬ 
dressed to the Chief of the Bureau of Navigation, 
forwarding to the latter official the report of the board 
of medical survey referred to in the petition, and 
stated, in part: 

The recommendation of the board of medical 
survey in this case is not approved. 

The recommendation of the board referred to in 
this order was that the petitioner be ordered before 
a naval retiring board. Neither the original petition 
nor the amended petition asked that this order be 
canceled. What the amended petition (Rec., p. 19) 
prayed was “that the defendant revoke and cancel 
the order referred to in paragraph 13 hereof.” The 
order there referred to, as shown by the record (p. 14), 
was an order addressed to the petitioner by the Chief 
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of the Bureau of Navigation. This action of the 
court in directing the issuance of a writ of mandamus 
requiring the Secretary to cancel an order which was 
different from that set forth in the prayer for relief 
will be hereinafter discussed in connection with the 
next succeeding proposition of law. 

Boards of medical survey are not created or recog¬ 
nized by any statutory enactment, but are provided 
for by regulations for the government of the Navy 
(Rec., pp. 30, 65). The Secretary of the Navy has 
the authority, power, and duty, in the exercise of his 
discretion, to disapprove the findings and recom¬ 
mendations of boards of medical survey in any case, 
and the findings and recommendations of such boards 
are nullified and rendered invalid when so disapproved 
by him as Secretary of the Navy. Such is the inter¬ 
pretation given by the Navy Department to the 
regulations relating to these boards (Rec., pp. 29, 64- 
65). 

It is elementary military and administrative law 
that in the absence of statute the Secretary of the 
Navy or the Secretary of War has the power to 
approve or disapprove the finding of any board 
of this kind. “The conclusions of any military 
court, board, or commission must, before being car¬ 
ried into execution, have the approval of the Com¬ 
mander in Chief or some one representing him.” 
(27 Op. Atty. Gen. 193.) 

In the Navy there are two classes of boards which 
are authorized to make investigations and findings 
with respect to questions arising in the service and 
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concerning which information is required as a matter 
of record in the Navy Department, or as the basis of 
future action, or both. The first of these classes 
comprises courts and boards created by statute, 
such as courts-martial, retiring boards, naval exam¬ 
ining boards, boards of naval surgeons, etc. As to 
these, the statutes require in express terms that their 
findings be approved by the President or the Sec¬ 
retary of the Navy. For example, the law requires 
that records of retiring boards “ shall be transmitted 
to the Secretary of the Navy and shall be laid by 
him before the President for his approval or dis¬ 
approval, or orders in the case” (sec. 1452, R. S.); 
that records of examining boards for promotion of 
officers shall “be presented to the President for his 
approval or disapproval of the finding” (sec. 1502, 
R. S.); that “the President be, and he is hereby, 
authorized to direct the Secretary of the Navy to 
take such action on the records of proceedings of 
naval examining boards and boards of naval sur¬ 
geons for the promotion of officers of the Navy as 
is now required by law to be taken by the President” 
(act May 22, 1917, sec. 20, 40 Stat. 90); “no sentence 
of a court-martial extending to the loss of life or 
to the dismissal of a commissioned or warrant officer 
shall be carried into execution until confirmed by 
the President. All other sentences of a general 
court-martial may be carried into execution on con¬ 
firmation of the commander of the fleet or officer 
ordering the court” (sec. 1624, R. S., art. 53); “the 
Secretary of the Navy may set aside the proceed- 
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ings, or remit or mitigate, in whole or in part, the sen¬ 
tence imposed by any naval court-martial convened 
by his order or by that of any officer of the Navy or 
Marine Corps’’ (act February 16, 1909, sec. 9, 35 
Stat. 621); the Judge Advocate General of the Navy 
“shall, under the direction of the Secretary of the 
Navy, receive, revise, and have recorded the pro¬ 
ceedings of all courts-martial, courts of inquiry, and 
boards for the examination of officers for retirement 
and promotion in the naval service” (act June 8, 
1880, 21 Stat. 164). 

The second class of boards in the Navy consist of 
those created by Navy Regulations, instructions, and 
orders, and which have no express statutory authority 
or recognition, such as boards of medical survey, 
boards of inquest, boards of investigation, etc. As 
to boards of this class it has been held that they “are • 
merely the agents of the officer convening them to 
find the facts, and sometimes to recommend action, 
and the officer does with such findings as he thinks 
best.” (27 Op. Atty. Gen. 195.) 

As the review and approval of the findings 
of military tribunals, by some proper officer, 
is so uniformly provided for by statute, there 
is little room for the establishment of a general 
principle, as of an unwritten law, which would 
govern in cases where the positive law was 
silent as to such approval, except as such 
general principle is the necessary result of, and 
deducible from, long and substantially uni¬ 
form legislation and from the reason and 
necessity of the case. But since the public 
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policy of a government is that which its legis¬ 
lation indicates, this would seem sufficient to 
show that, in the absence of express require¬ 
ments therefor, the findings of a military tri¬ 
bunal must be approved by the proper officer 
before being carried into execution; for this is 
the course long and uniformly dictated by 
Congress. (27 Op. Atty. Gen. 195, 196.) 

Where the approval of a board’s proceedings or 
findings is required, the decision of the board does not 
become operative until so approved (Jouett v. U. S . 
28 Ct. Cls. 257); and the effect of disapproval by the 
reviewing officer is to “annihilate” it. (1 Op. Atty. 
Gen. 233, 242.) So it is that the verdict of a jury is 
inoperative until it is accepted by the court and judg¬ 
ment entered thereon, and is rendered nugatory by 
the disapproval of the court in setting the verdict 
aside. “The verdict must be accepted by the judge, 
and judgment rendered accordingly, before the ver¬ 
dict can have its complete execution and effect, 
whether of conviction or acquittal. So, in the cor¬ 
responding case, it must be with the proceedings of a 
court-martial as respects the approving power.” 
(6 Op. Atty. Gen. 200, 206.) 

The principle which is thus established in military 
law has been fully recognized by the decisions of this 
court with application to other departments of the 
Government. Thus, in the case of United States ex 
rel. Johnson v. Lane (48 D. C App. 169) it appeared 
that the Secretary of the Interior, to aid him in per¬ 
forming the work of his department, selected one 
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Tam Bixby, whom he designated as a “ commissi oner.” 
This commissioner had no statutory or other au¬ 
thority except that derived from the Secretary by 
virtue of his appointment (just as in the case of naval 
boards of medical survey). The appellants applied 
to Bixby to have their names placed upon the roll of 
the Creek Nation. Bixby examined their claims, 
found that they were entitled to be enrolled, and 
granted their application. The Acting Commissioner 
of Indian Affairs recommended to the Secretary of 
the Interior that the decision of Bixby be approved, 
and the Acting Secretary of the Interior wrote Bixby 
that his action was affirmed. Thereafter the Sec¬ 
retary rescinded the action of the Acting Secretary 
in approving the commissioner's decision, and on the 
same day notified Bixby thereof. In sustaining the 
Secretary's action this court said: 

In the second place, the appellants were 
given no right by the affirmance of Commis¬ 
sioner Bixby's decision. He did not hold an 
office created by statute. He had no powers 
but those given him by the Secretary of the 
Interior. Until his action was approved by 
the Secretary, it had no legal effect. When 
approved it became the action of the Secretary. 
Even then it was nothing more than a declara¬ 
tion that the appellants were entitled to be 
enrolled. The statute under which appellants 
claim attached no legal significance to such a 
declaration. Their rights could come, not 
from a communication by the Secretary to one 
of his subordinates, like Commissioner Bixby, 
that in his judgment they were entitled to en- 




61 


rollment, but from the fact of enrollment 
coupled with the Secretary’s approval thereof. 

Similarly, in United States ex rel. Noble v. Hoover 
(31 App. D. C. 311) it was held that the recommen¬ 
dation of the superintendent of schools was not 
binding upon the board of education in this District, 
under a statute which provided that “no appoint¬ 
ment, promotion, transfer, or dismissal of any 
* * *• teacher, or any other subordinate to the 
superintendent of schools, shall be made by the board 
of education except upon the written recommenda¬ 
tion of the superintendent of schools.” In deliv¬ 
ering the opinion of the court, Mr. Justice Van Orsdel 
said: 

There is nothing in the statute which makes 
the recommendation of the superintendent 
binding upon the board. The board may 
refuse to indorse his recommendation. It is 
not required to elect or dismiss a teacher 
because he has so recommended. The recom¬ 
mendation is only a basis for action by the 
board. It is not controlling upon it. 

Again, in United States ex rel . Hall v. Whitney 
(16 D. C. (5 Mackey) 370), in which the claim of an 
officer in the Navy to a particular relative rank was 
based on the finding of a nonstatutory board which 
reported upon the subject, mandamus against the 
Secretary of the Navy to give effect to the board’s 
finding was refused, the court saying in its opinion: 

In the first place, this board was to exercise 
its judgment upon this question, and then it 
was to report the result to the Secretary for 
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his consideration. This submitted the matter 
to him for the exercise of his judgment either in 
the way of approval or dissent * * *. The 
petitioner here derived his title to the rank 
which, he claims, was assigned him in the first 
instance, from the exercise of this very dis¬ 
cretion in the head of the department, and no 
other authority whatever. He can not ac¬ 
quire rights in that way, under the authority 
of the department, which are paramount to 
that authority. 

Authorities might be multiplied to the same effect 
as above, but only one further case need be cited. In 
Hull v. Commissioner of Patents (2 Mac Arthur, 9 D. C* 
125) the writ of mandamus was applied for against the 

i 

commissioner to give effect to the finding of a board 
of chief examiners, which in that case was of statutory 
origin. There was no law which specifically provided 
that the commissioner should have jurisdiction to dis¬ 
approve of the findings of such board, but the general 
statute (sec. 481, R. S.) provided that “the Commis¬ 
sioner of Patents, under the direction of the Secretary 
of the Interior, shall superintend or perform all 
duties respecting the granting and issuing of patents 
directed by law; and he shall have charge of all books, 
records, papers, models, machines, and other things 
belonging to the Patent Office * * The court 

in denying the application said: 

We are not appealed to to determine upon 
the facts and evidence in the application 
whether the relator is entitled to a patent for 
an invention or discovery of a new and useful 
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improvement of harvesters, for we have not 
that case before us. The position of the relator 
is that as the board of examiners in chief has 
decided that he is entitled to a patent, there¬ 
fore this court must order the commissioner to 
issue the patent. If the whole case were be¬ 
fore us, we might find that the primary exam¬ 
iner and the commissioner were right and the 
board wrong, or vice versa. The final judg¬ 
ment is the action of the commissioner 
* * *. We are asked to decide that he is 
not entitled to any judgment, but that his 
duties are merely clerical and ministerial. 
This would be an unfair interpretation of the 
powers, attitude, and design of a very impor¬ 
tant officer of a highly important office of a 
prominent department for the orderly regula¬ 
tion of the interests of the country * * *. 
Each case must depend upon the facts thereof, 
and we can not undertake to require other 
departments to do that which in their judg¬ 
ment they ought not to do unless we are in the 
full possession of all the facts and merits of any 
application. 

There is no regulation which requires that a board 
of medical survey be convened in any case to deter¬ 
mine whether or not an officer should be ordered 
before a naval retiring board. The regulations pro¬ 
vide that “a survey may be ordered by the com¬ 
mander in chief of a fleet” et al. “upon any officer 
or other person under his command, on the request 
of the senior medical officer of the ship or station 
where the person is serving.” (R 361, Navy Regs. 
1913.) While in practice such boards may be con- 
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vened in large numbers, upon all classes of persons 
in the Navy, their function is expressly limited to 
the submission of reports and recommendations 
which may be the basis of action by superior authority 
and with which such superior may do as he sees fit. 
“In the case of an officer, the recommendation may 
be detachment either with sick leave or for hospital 
treatment; or, if the unfitness is judged to be tempo¬ 
rary, the officer may be recommended for hospital 
treatment, with a view to his return to the station. 
If the disability be deemed permanent, it may be 
recommended that he be ordered before a retiring 
board.” (Art. R 364, par. 2.) “Whenever in his 
opinion [the opinion of the medical officer of a ship] 
any person on board becomes unfit for further duty 
on account of ill health or injury, he shall report 
the fact to the commanding officer and, if necessary, 
recommend a medical survey or transfer to a hos¬ 
pital.” (Art. R 2960.) “No commanding officer of 
a ship, fleet, or naval station shall grant permission 
to any person under his command to leave his 
station, or to return from abroad to the United States, 
on account of ill health except upon the recommenda¬ 
tion of a board of medical survey.” (Art. R 3707, 
par. 1.) “Requests for leave or detachment on 
account of ill health when forwarded to the Navy 
Department, shall be accompanied by the report of 
a medical survey.” (Art. R 3707 (2).) “When an 
officer not on duty applies for leave or for an exten¬ 
sion of leave, on account of ill health, a medical 
board of survey shall be held, if practicable, and a 
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report made to the department. ” (Art. R 3707, par. 
4.) “ When an officer is admitted to a naval hospital 

he is entitled to remain under treatment and to have 
all the advantages of such hospital until cured. In 
the case of chronic disorders which after a sufficient 
period shall appear to the medical officer in command 
of the hospital to be not susceptible of cure, that 
officer shall make a report to the commandant of the 
station and request a medical survey thereon. If a 
survey recommends a continuation of treatment the 
officer surveyed may remain until a subsequent sur¬ 
vey shall recommend a discharge.” (Art. I 3221, 
Naval Instructions, par. 1.) “When a medical sur¬ 
vey, duly approved, shall recommend an officer’s 
discharge from hospital it shall be at the option of 
such officer, if disabled or decrepit, to be transferred 
to the Naval Home.” (Art. I 3221, par. 2, Naval 
Instructions.) “No person in a hospital shall be 
discharged from the service for physical disability, 
except upon the recommendation of a board of 
medical survey.” (Art. I 3236, Naval Instructions.) 

The provisions of the Navy Regulations and Naval 
Instructions above quoted afford some idea of the 
vast number and variety of cases in which boards of 
medical survey are authorized, and disclose that such 
boards occupy no more important status than that 
of a family physician in everyday life or of two or 
more physicians sitting in consultation on a patient. 
Such boards of medical survey may consist of only, 
one doctor—never more than three (Art. R 362, Navy 
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Regs. 1913)—and have no nonmedical members. 
The question what constitutes “line of duty” has 
been the subject of numerous legal opinions, both of 
the courts and of the law officers of the Government, 
and such opinions have not at all times been har¬ 
monious. A medical man is not prima facie possessed 
of any special qualifications for passing upon such 
matters of law arising in cases before boards of 
medical survey, and it would therefore be without 
reason to make a doctor’s finding on such a question 
binding upon the Government, even if any officer of 
the Government had power to give finality to such a 
determination. So, also, the question whether a 
disease or injury was incurred in line of duty may 
involve the weighing of evidence of a very unsatis¬ 
factory or conflicting nature, as to the determination 
of which the doctors composing a board of medical 
survey would themselves hardly have any pride of 
opinion. Men are injured in the naval service under 
every possible variety of circumstances; sometimes 
the injury is due to their own misconduct; some¬ 
times it is due merely to their negligence; again, it 
may be due to wholly extraneous causes, but result 
from the fact that the injured person was at some 
place or engaged in doing something which was 
forbidden by orders of superior authority, or not 
authorized by such orders, or which might or might 
not be authorized depending upon attendant circum¬ 
stances which might or might not exist in a particular 
case. Would it be in the interests of efficiency to 
give finality to the judgment of doctors upon these 
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altogether nonmedical questions? Is there any¬ 
thing in the regulations or practice which supports 
the contention that anybody other than this peti¬ 
tioner ever dreamed that the report of a board of 
doctors was binding upon the Secretary of the Navy 
upon such questions—whether or not such report 
had previously been approved in routine fashion by 
some subordinate of the Secretary’s in transmitting 
it to the department for its consideration? 

What is the procedure after a board of medical 
survey has acted and made its report ? On this point 
the Navy Regulations, 1913, provide: 

Reports of medical surveys upon officers and 
enlisted men of the Navy shall be made in trip¬ 
licate (through the commanding officer under 
whom the person surveyed is serving) to the 
officer ordering the survey, by whom they shall 
be acted on and transmitted direct to the 
Bureau of Medicine and Surgery for recom¬ 
mendation and further transmission to the 
Bureau of Navigation for final action. (Art. 

R., 363, par. 1.) 

This is the procedure which was followed in the 
present case (Rec. pp. 29, 64), in which the report 
of the board of medical survey now in question was 
forwarded to the officer by whom it was ordered, 
“for transmission to the Bureau of Medicine and 
Surgery”; the said officer approved the findings and 
recommendations of the board “ and forwarded same 
to the Bureau of Medicine and Surgery”; upon 
receipt in that bureau “the said recommendation 
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of said board was disapproved by the said Bureau of 
Medicine and Surgery.” It was then laid before the 
Secretary of the Navy, and by him forwarded to the 
Bureau of Navigation for final action, with the 
statement that “the recommendation of the board 
of medical survey in this case is not approved. In 
accordance with the recommendation of the Surgeon 
General, as set forth in the third indorsement, it is 
directed that this officer be ordered to proceed to 
his home and be released from active duty.” (Rec., 
pp. 34, 68.) The “final action” was taken by the 
Bureau of Navigation, which addressed a letter to 
the petitioner, informing him of the finding of the 
board and the Secretary’s instructions with rela¬ 
tion thereto, and further addressed an order to the 
petitioner detaching him from active duty and order¬ 
ing him to proceed to his home. (Rec., pp. 45-46, 
74-75.) 

Thus the procedure in this case was strictly in con¬ 
formity w ith that prescribed by the Navy Regulations 
as interpreted by the Navy Department. Wherein 
that interpretation may even be open to question 
it is difficult to perceive from a reading of the regu¬ 
lations above quoted. These regulations plainly 
show that recommendations of boards of medical 
surv ey are not to be regarded as final when approved 
by the officer who convened them, because the regu¬ 
lations expressly require that the report of the board 
shall be forwarded by that officer to the Bureau of 
Medicine and Surgery “ for recommendation.” What 
is that bureau to recommend unless it be the action 
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which in the judgment of the bureau should be taken 
in such case? And what is the purpose of sending 
such reports to the Navy Department and of bringing 
them to the personal attention of the Secretary of the 
Navy and of two of his bureau chiefs if only a minis¬ 
terial or clerical duty is to be performed? If the 
recommendation of the board must be carried out, 
without any discretion on the part of the high 
officials of the Navy Department, why require such 
officials to act at all? Must not the “recommenda¬ 
tion’ ’ which the regulations require to be made by 
the Chief of the Bureau of Medicine and Surgery 
express the views of that officer as the chief medical 
officer of the Navy with respect to the conclusions 
reached by a board composed of junior officers in his 
department? And is it not right and proper that 
the Secretary of the Navy should, as in this case, 
follow the recommendation so made to him by the 
chief medical officer of the Navy, instead of the 
recommendation made by junior officers of the 
the medical department with which their chief did 
not at all concur? And what was the effect of the 
recommendation made by the Chief of the Bureau 
of Medicine and Surgery, and concurred in by the 
Secretary of the Navy, if the recommendation of the 
board, so disapproved on review, still demanded 
favorable action which the courts could compel the 
Secretary of the Navy to take, notwithstanding his 
expressed disapproval, and could even require him 
to rescind and revoke his action embodying such 
disapproval? Obviously, the recommendation of 
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the Bureau of Medicine and Surgery, and the action 
of the Secretary in accordance therewith, and the 
action of the Bureau of Navigation in obedience to 
the Secretary’s direction, all must go for naught, 
and the regulation providing for such action be a 
nullity. And if this regulation be a nullity, what 
about the other regulations to which boards of med¬ 
ical survey owe their existence? They were issued 
by the same authority, and are equally valid or 
invalid. Can the petitioner base any rights on the 
finding of a board created by the Navy Regulations 
while at the same time denying the validity of such 
regulations with respect to the procedure and action 
upon such boards? “He can not acquire rights in 
that way, under the authority of the department, 
which are paramount to that authority.” (Hall v. 
WhHney , supra.) 

In Hitchcock v. Bigboy (22 App. D. C. 275) it was 
held that “ the courts will hesitate before they require 
the executive heads of the departments of the Govern¬ 
ment to abandon their construction of departmental 
regulations and their administrative action there¬ 
under,” this court saying in its opinion: 

Are we to disregard the interpretation placed 
by the department upon its own regulation, or 
rather the regulation made by the President 
through the department ? In any event, there 
is serious controversy as to the meaning of the 
regulation; and for that reason alone, if for no 
other, the act sought to be performed is taken 
out of the category of plain ministerial actions 
subject to be enforced by the writ of man- 
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damus. Even if we are of opinion that the 
construction claimed by the relator is the true 
construction of the regulation and of the con¬ 
tract made in pursuance of it, the courts should 
hesitate before they required an executive de¬ 
partment of the Government to abandon its 
own construction and its administrative action 
thereunder. It is within the power of that 
executive department, or of the President, as 
its final chief and head, and as chief and head 
of all the executive departments, to make the 
regulation express in specific terms that which 
the department now claims that it was in¬ 
tended to mean. And if the President could 
do that, as beyond question he could, why 
should the courts repudiate the construction 
which the Secretary of the Interior, acting 
under his authority, placed upon the regula¬ 
tion and the contract ? 

If injustice and hardship result from this 
construction, as it has been ably argued that 
they would result * * * that is an argu¬ 
ment to be addressed to those who have the 
administration of Indian affairs, and who must 
be presumed to be open, as much as the courts, 
and indeed more so, to such argument, and to 
solicitude for the general welfare of the Indian; 
and there is always the right of appeal to the 
President, and ultimately also the right of 
appeal to the Congress of the United States. 
But the courts, by writ of mandamus, can not 
remedy all cases of hardship and injustice. 
Their jurisdiction in this regard is exceedingly 
limited and well defined, and it is wholly un- 
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necessary to recur to the repeated enuncia¬ 
tions of our tribunal of last resort on this 
subject. 

In this case it can not successfully be contended 
that any “injustice and hardship” resulted or could 
result from the order of the Secretary of the Navy 
upon the report of the board of medical survey. 
As stated in the Secretary’s answer (Rec., pp. 47, 76), 
“if this petitioner has any right to retirement and its 
advantages, the aforesaid order and its enforcement 
does not deprive him of such right.” This is ob¬ 
viously true, because there is nothing in the law or 
regulations which requires that the Secretary of the 
Navy approve the recommendation of a board of 
medical survey, or even that any board of medical 
survey be held, before an officer of the Naval Reserve 
Force may be retired. Upon this point the Secretary 
of the Navy in his answer (Rec., pp. 32, 66) denied 
that the regulations of the Navy provide for such a 
survey and report by a board of medical survey to 
the officer ordering the survey “as the method of 
procedure required to be had before the appearance 
of petitioner before and action of a retiring board 
upon the matter of his retirement.” The averment 
of the petitioner upon this point is not supported 

either by law, regulation, or practice of the Navy 

__ • « 

Department. An examination of the statutes here¬ 
inbefore quoted will show that the reference of cases 
to naval retiring boards is provided for “whenever, 
in the judgement of the President, an officer is inca- 
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pacitated to perform the duties of his office” (sec. 
1448, R. S.), without regard to how such incapacity 
may originally be ascertained. There are many 
methods of procedure by which the existence of dis¬ 
ability may be ascertained in the first instance and 
be made the basis of ultimate retirement without 
recourse to boards of medical survey. For example, 
by act of March 4, 1911 (36 Stat. 1267) it is provided 
that 

Hereafter, if any officer of the United States 
Navy shall fail in his physical examination for 
promotion and be found incapacitated for 
service by reason of physical disability con¬ 
tracted in the line of duty, he shall be retired 
with the rank to which his seniority entitled 
him to be promoted. 

Discovery of physical disability upon the exami¬ 
nation of an officer for promotion is not only possible, 
as recognized by the statute last quoted, but fre¬ 
quently occurs, and boards of medical survey have 
nothing whatever to do with such examinations 
for promotion. In such case the disability is found 
by the board of naval surgeons created by section 
1493, Revised Statutes. 

Again, should a board of medical survey be con¬ 
vened in the case of an officer, and fail to recommend 
that he be ordered before a naval retiring board, 
would it not be within the power of the President 
under the statutes to order that the case of such 
officer be referred to a retiring board, and is it not 
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reasonable to suppose that this would be done if so 
recommended by the chief of the Bureau of Medicine 
and Surgery and the Secretary of the Navy? 

The regulations above quoted show that boards of 
medical survey are convened to report upon all 
classes of the naval personnel and are not limited to 
consideration of officers’ cases. There is no provision 
in the statutes for retirement of enlisted men on 
account of physical disability in any case whatsoever. 
Suppose that a board of medical survey, sitting in the 
case of an enlisted man of the Navy, should igno¬ 
rantly recommend that he be ordered to appear before 
a naval retiring board? Would the Secretary of**the 
Navy be without jurisdiction to disapprove of such 
a recommendation? Or would the recommendation 
be binding upon him as contended by the petitioner 
in this case? The answer is furnished by the Su¬ 
preme Court in a mandamus proceeding which was 
instituted to require the Secretar}' of the Interior to 
approve a selection of lands allotted to members of 
certain Indian tribes: “If a mere outsider were to 
make a claim, it would have to be rejected by some 
one, and the Secretary is the natural if not the only 
person to do it * * *. The Secretary must have 
authority to decide on membership in a doubtful 
case, and if he has it in any case he has it in all.” 

( U. S. ex rel. Webster v. Hitchcock , 205 U. S. 80.) 
The case supposed makes it certain that the Secretary 
of the Navy, as the head of the Navy Department, 
must have jurisdiction to review and disapprove 
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recommendations made by boards of medical survey 
constituted in accordance with Navy Regulations for 
the purpose of assisting him in discharging the 
duties of his department. If the Secretary has not 
such power, then the recommendations of such 
boards that persons surveyed be granted leave of 
absence, or that they be ordered to hospital for treat¬ 
ment, or that they be returned to active duty, or 
what not, must equally be final and conclusive; 
and the head of the Navy Department, acting for the 
President in the administration of naval affairs, and 
held responsible by Congress and the people for the 
efficient and economical administration of the Navy, 
would find himself divested of all power and control 
over his subordinates, who would be ordered about 
at the will of some young doctor or doctors constitut¬ 
ing a mere board of medical survey, without power 
of supervision by the head of the Navy’s medical 
department, or by the head of the Navy Department 
itself, or even by the President, for if the President 
has power to disapprove the recommendation of a 
board of medical survey, the Secretary of the Navy, 
acting for the President, must likewise have that 
power. 

The conclusion upon this branch of the case is 
irresistible that (1) the Secretary of the Navy has 
undoubted power to disapprove the recommenda¬ 
tions of boards of medical survey, as in this case; 

(2) the exercise of such power is in accordance with 
established military law and principles of adminis¬ 
trative law recognized by the civil courts in like * 
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cases; (3) such power is given the Secretary by the 
Navy Regulations as construed by the Navy De¬ 
partment; (4) the construction by the head of a 
department of the regulations governing his own 
department will be accepted as final by the courts; 
and (5) the disapproval by the Secretary of the 
Navy of the board’s recommendation in this case 
does not deprive the petitioner of any right he would 
otherwise possess under the law. 

Since the Secretary of the Navy has jurisdiction 
to disapprove the recommendations of boards of 
medical survey in general, he necessarily had juris¬ 
diction to disapprove the recommendation of the 
board in this case that the petitioner be ordered 
before a naval retiring board, when in his opinion 
such recommendation was not warranted by the law 
and the facts of the case. The court below, by its 
order striking from the Secretary’s answer the facts 
of record relating to the merits of this claim, de¬ 
prived itself of the opportunity to consider whether 
or not the Secretary’s action was warranted by the 
facts before him. It is submitted, however, that the 
Secretary having possessed jurisdiction to act, the 
courts can not review his decision, in mandamus 
proceedings, and that whether such decision was right 
or wrong it must be accepted as final so far as this 
litigation is concerned. 

Whether he decided right or wrong is not 
the question. Having jurisdiction to decide 
at all, he had necessary jurisdiction, and it 
was his duty to decide as he thought the law 
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was, and the courts have no power whatever 
under those circumstances to review his deter- 
mination by mandamus or injunction. 

(Riverside Oil Co. v. Hitchcock , 190 U. S. 317; 
see also Todd v. Gongwer , 37 App. D. C. 555* 
U. S. v. Interstate Commerce Commission , 42 
App. D. C. 514.) 

So, at the outset, we are confronted with 
the question, not whether the decision of the 
Secretary was right or wrong, but whether a 
decision of that officer made in the discharge 
of a duty imposed by law and involving the 
exercise of judgment and discretion may be 
reviewed by mandamus and he be compelled 
to retract it, and to give effect to another not 
his own and not having his approval. The 
question is not new, but has been often con¬ 
sidered by this court and uniformly answered 
in the negative. ( Ness v. Fisher , 223 U. S. 
683. That a duty imposed by regulations of 
a department is a duty imposed by law, see 
Koechlin v. Marble , 2 Mackey, 13 D. C. 12.) 

The courts can not substitute their own dis¬ 
cretion and judgment for that of the executive 
departments of the Government in matters 
properly confided to it. Each department of 
the Government must work in its own proper 
sphere and jurisdiction. ( Edwards v. Root y 22 
App. D. C. 419.) 

In such case it is well settled that the deci¬ 
sion of an executive officer will not be con¬ 
trolled by mandamus. (Phillips v. Hitchcock f 
19 App. D. C. 237.) 

If there is one question that ought to be 
regarded as settled, it is that the courts of the 

69859—21-6 
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United States will not undertake, through the 
process of mandamus, to control the exercise 
of discretion by an executive officer of the 
Government in the performance of the duties 
intrusted to him. 

“To the judicial department is intrusted 
generally the interpretation of laws, the deter¬ 
mination of rights, and the application of 
remedies, and with the strong sense of their 
duties and obligations in this regard it is 
sometimes difficult for the courts to properly 
appreciate the fact that the executive depart¬ 
ment is charged with perfectly independent 
duties, not alone by the supreme law, but also 
by legislation thereunder, which require the 
ascertainment of facts, involve the interpre¬ 
tation of laws, and in many respects call for 
the exercise of judgment and discretion by 
officers who are not required to be lawyers. 
And this independence is so complete that no 
matter how gross an error may be committed 
or however ill-advised the action of an execu¬ 
tive officer may be in the execution of these 
duties the courts are nevertheless powerless 
to interfere where no appeal to them is given. 
Public and private interests may suffer in 
instances, and rights may sometimes be denied; 
but these alone do not authorize the inter¬ 
ference of the courts with the duties of execu¬ 
tive officers. Greater evils could not exist 
under our system of government than would 
follow the usurpation by the judiciary of 
powers not intrusted to them.” Seymour v. 
South Carolina , 2 App. D. C. 240, 255. (Loch- 
ren v. Long , 6 App. D. C. 486.) 


79 


It may well be that the commissioner erred 
in his opinion, but we are powerless in this 
proceeding to review his decision. The mere 
fact that he may have erred will not justify 
the issuance of the writ. ( U . S. ex rel. Lin¬ 
coln H. Assn. v. Ewing , Commissioner of 
Patents , 42 App. D. C. 508.) 

III. 

. The Supreme Court of the District of Columbia has 
not jurisdiction in a mandamus proceeding to 
review and to command the cancellation of a mili¬ 
tary order issued in time of war by the Secretary 
of the Navy, as the President’s representative, 
which order required that a member of the Naval 
Reserve Force be ordered to his home and released 
from active duty in the course of demobilization 
following the cessation of hostilities, (a) In any 
event no such jurisdiction may be asserted by the 
court in a case where the petitioner has not prayed 
such relief. 

As hereinbefore stated, the court, in its judgment 
(Rec., p. 87, 88), sustaining the petitioner’s demurrer 
to the respondent’s answer, ordered that a writ of 
mandamus be issued directed to the Secretary of 
the Navy, commanding him, inter alia, “to revoke 
and rescind his order of date of November 12, 1919, 
referred to in paragraph 8 of his said answer herein.” 
The order thus described (Rec., pp. 34, 68) was 
addressed to the Chief of the Bureau of Navigation, 
forwarding to the latter official the report of the 
board of medical survey referred to in the amended 
petition, and stating: 

The recommendation of the board of med¬ 
ical survey in this case is not approved. In 
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accordance with the recommendation of the 
Surgeon General, as set forth in the third 
indorsement, it is directed that this officer be 
ordered to proceed to his home and be re¬ 
leased from active duty. 

Neither the original petition nor the amended 
petition asked that this order be canceled. What 
the amended petition (Rec., p. 19) prayed was 
“that the defendant revoke and cancel the order 
referred to in paragraph 13 hereof.” The order 
there mentioned, as shown by the record (p. 14), 
was a communication addressed to the petitioner 
by the Chief of the Bureau of Navigation, reading 
in part as follows: 

Having been found physically unfit for 
active duty in the United States Naval Re¬ 
serve Force by the board of medical survey 
before which you appeared on October 14, 
1919, the Secretary of the Navy has directed 
that you be ordered to your home and be 
released from all active duty. 

As shown by the Secretary’s answer, there were 
three communications referred to in the pleadings as 
“orders,” which were issued in the specific case of this 
petitioner. The first was that issued by the Secretary 
of the Navy to the Chief of the Bureau of Navigation, 
dated November 12, 1919, the cancellation of which 
is required by the judgment of the court below. The 
second was the “order” or communication last above 
quoted, addressed by the Chief of the Bureau of Navi¬ 
gation to the petitioner, and which was issued on No- 
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vember 14, 1919 (Rec., pp. 46, 76); and the third was 
an order, properly so called, issued by the Chief of the 
Bureau of Navigation to the petitioner November 17, 
1919 (Rec., p. 75), and reading as follows: 

You are hereby detached from such duty as 
may be assigned you; will proceed to your 
home and regard yourself honorably discharged 
from active service in the Navy. 

The order last quoted was the one which actually 
detached the petitioner from active duty and ordered 
him to his home, there discharging him “from active 
service in the Navy.” The prior “order” of Novem¬ 
ber 14, 1919, merely informed the petitioner of the 
finding of the board of medical survey in his case and 
the Secretary’s action in connection therewith; while 
the Secretary’s order of November 12, 1919, was ad¬ 
dressed to the Chief of the Bureau of Navigation and 
not to the petitioner, and directed the action which 
was to be taken by that official in the petitioner’s case. 
Accordingly, the cancellation of the so-called “order” 
of November 14, 1919, as prayed by the petitioner, 
could not affect his status, because, being a letter of 
information only, it served its purpose when it reached 
him. Furthermore, cancellation of the order of No¬ 
vember 12, 1919, as directed by the judgment below, 
would not affect the petitioner’s status, as that order 
was fully complied with and served its purpose when 
the Chief of the Bureau of Navigation issued his order 
to the petitioner of November 17, 1919. It follows, 
therefore, that so far as concerns the status of this 
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petitioner, both the relief prayed in the petition and 
the relief attempted to be granted by the court below 
would be fruitless, as the cancellation of either or both 
of the orders mentioned in the prayer and the judg¬ 
ment would still leave unrevoked the order which ac¬ 
tually changed the status of the petitioner to that of 
a member of the Naval Reserve Force on inactive 
duty. 

It is, nevertheless, contended that the court 
seriously erred in directing the cancellation of the 
Secretary’s order of November 12, 1919, when the 
Secretary was not called upon to show cause why said 
order should not be canceled, but on the contrary 
was required to show cause why a different order, 
issued not by himself but by one of his subordi¬ 
nates, should not be canceled. The Chief of the 
Bureau of Navigation, who issued the “order” of 
November 14, 1919, referred to in the prayer for 
relief, was not a party to this proceeding, which 
prayed that the Secretary of the Navy and not the 
Chief of the Bureau of Navigation be required to 
revoke and cancel the latter’s order of November 
14, 1919. Upon the petitioner’s demurrer, therefore, 
it is urged that the court should have decided that 
the petition was bad in substance in that it prayed 
relief against one not a party to the record, and which 
relief, if granted, would require the Secretary of the 
Navy to command his subordinate to do the act 
required. 

* * * The writ must issue directly 
against him whose duty it is to do the thing 
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which the parties seek to have done; for, as 
was said in Reg. v. Mayor of Derby (2 Salk. 
436) “ it is absurd that the writ should be di¬ 
rected to one person to command another. ” 
(Ex. p. Rowland , 104 U. S. 604.) 

In the situation presented, the court did not 
attempt to require that the Secretary of the Navy 
cancel and revoke an order issued to the petitioner 
by the Chief of the Bureau of Navigation as prayed 
in the amended petition, but went outside the plead¬ 
ings (just as it had previously gone outside the motion 
to strike) and rendered judgment that the Secretary 
of the Navy be required to revoke and rescind an 
order issued by himself to the Chief of the Bureau of 
Navigation. It does not appear from the pleadings 
that the Secretary of the Navy had ever been re¬ 
quested by the petitioner to cancel said order, or 
that the Secretary had ever refused to do so. Nor, 
as above stated, was the Secretary called upon to 
show c&use why he should not take such action, 
just as the petitioner in his amended petition did not 
attempt to show cause why the Secretary should 
take such action. 

The general rule that no specific relief will 
be granted unless prayed for applies to man¬ 
damus proceedings, and, while mandamus may 
issue for a part of the relief asked, the relief 
granted must be within the prayer; and hence, 
where a petition for mandamus prayed that 
the board of supervisors be compelled to make 
an order detaching territory from one town 
and annexing it to another, it was improper, 
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upon the refusal of such relief, to decree that 
the board submit the question to a vote of the 
two townships, such relief not having been 
prayed. (Greenwell v. Board of Supervisors , 
234 Ill. 62, 84 N. E. 695.) 

In the case last cited the court remarked in its 
opinion: “ Relators had prayed for no such relief, and 
the court was not authorized to compel the perform¬ 
ance of an act which w r as not included in the prayers 
for relief, and w r hich respondents had not refused to 
perform.” 

However, apart from the fact that petitioner did 
not pray for the cancellation of the order referred to 
in the judgment, and that the cancellation of said 
order will be productive of no benefit to the peti¬ 
tioner, it is submitted that the court was wholly 
without jurisdiction to render such judgment. The 
date of the Secretary’s order, as above stated, was 
November 12, 1919, at which time this country was 
in a state of war. It is a matter of common knowl¬ 
edge that hostilities ceased by the signing of the 
armistice on November 11 , 1918, and that thereupon 
demobilization of war-time personnel in both the 
Army and Navy was commenced and proceeded as 
rapidly as possible. Furthermore, the naval appro¬ 
priation act approved July 11, 1919 (41 Stat. 138), in 
an effort to hasten such demobilization, placed many 
restrictions upon the service of naval reservists on 
active duty. Among other things it provided that— 

The average number of commissioned officers 
of the line, permanent, temporary, and re- 
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serves on active duty, shall not exceed during 
the periods aforesaid four per centum of the 
total authorized enlisted strength of the regu¬ 
lar and temporary Navy. 

And so forth. 

That during the fiscal year ending June 30, 
1920, no member of the Naval Reserve Force 
shall be recalled to active duty for training 
or any other purpose except as hereinbefore 
provided, i. e., such numbers of the male mem¬ 
bers and nurses of the Naval Reserve Force 
in enlisted ratings as may be necessary to 
supply deficiencies to maintain the total au¬ 
thorized strength for the periods herein author¬ 
ized. 

Members of the Naval Reserve Force shall 
not hereafter be ordered to perform active 
duty on shore of a kind which is ordinarily 
performed by civilians, and all reservists now 
performing such duty shall be relieved from 
such duty within thirty days after the date of 
approval of this act. 

In carrying out the foregoing provisions of law, and 
also in the course of his general administrative duties 
as representative of the Commander in Chief, the 
Secretary of the Navy proceeded with the demobi¬ 
lization of the Naval Reserve Force and relieved from 
active duty many thousands of such reservists. Has 
the court jurisdiction to consider petitions from all 
such thousands of reservists and to pass upon each 
case to decide whether or not the Secretary was jus¬ 
tified by the facts in such individual cases to act as 
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he did, and to direct the cancellation of his orders 
where the trial judge may be of the opinion that if 
he were Commander in Chief of the Navy he would 
not have taken such action? Under such circum¬ 
stances the court would, by asserting a jurisdiction 
of this nature, be in effect performing functions 
which under the Constitution pertain solely to the 
President as Commander in Chief of the Navy. It 
seems entirely obvious that no such jurisdiction ex¬ 
ists. The Secretary of the Navy was required by the 
act of July 11, 1919 (supra), to make immediate re¬ 
ductions in the Naval Reserve Force, that act, from 
and after the date of its passage, permitting only a 
limited number of reservists to be employed on active 
duty. In making such reductions the court might 
feel that one whose fitness for active duty was doubt¬ 
ful, owing to previously existing physical disability, 
should be retained; the Secretary of the Navy, quite 
to the contrary, might think that only those in the 
best physical condition should be retained, and those 
as to whom a doubt existed should be relieved of 
active duty. Upon questions of this kind there is 
room for honest differences of opinion. The Surgeon 
General took the latter view and so advised the Sec¬ 
retary. (Rec., p. 42.) Jurisdiction in such a case can 
not be divided. Some one must have absolute power 
to say who should stay and who should go. This 
some one under the Constitution is the President, 
whose will under the statutes is to be executed by the 
Secretary of the Navy. When, then, the President, 
acting through the Secretary of the Navy, decided 
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that this petitioner was one who should be released 
from active duty, that was the final determination of 
the matter and, manifestly, no court has the right to 
review that decision and to require that it be set 
aside. Even if there were a law prohibiting the 
President or Secretary of the Navy from issuing 
orders detaching an individual from active duty in 
the Naval Reserve Force, the constitutionality of 
such a law would at least be open to question. “ Con¬ 
gress may increase the Army, or reduce the Army, or 
abolish it altogether; but so long as we have a mil¬ 
itary force Congress can not take aw^ay from the 
President the supreme command.” (Sicaim v. U. S ., 
28 Ct. Cls. 173, 221; affirmed, 165 U. S. 553.) “No 
act of Congress, no act even of the President himself, 
can, by constitutional possibility, authorize or create 
any military officer not subordinate to the President.” 
(7 Op. Atty. Gen. 465.) How could Congress con¬ 
stitutionally give the courts in this district jurisdic¬ 
tion to review", by mandamus or appeal or otherwise, 
acts performed by the President as Commander in 
Chief of the Army or Navy, whether performed in 
person or through the Secretary of War or the Sec¬ 
retary of the Navy? With the President's power as 
Commander in Chief under the Constitution Congress 
has nothing to do; the source of his power is the same 
as that possessed by Congress. The President can 
not make a law, nor can Congress cancel a military 
order. A fortiori, Congress could not vest the courts 
or anybody else with power to cancel the President's 



88 


orders to the military service. If, then, there were 
an express statute giving this petitioner an appeal to 
the courts from the orders of the Secretary, such a 
statute would be invalid. Yet the court below, with¬ 
out any such statute, has attempted to entertain the 
petitioner’s appeal and set aside the Secretary’s order 
to which the petitioner has not objected but which 
the court doubtless felt was open to objection by the 
petitioner and would have been objected to by him 
had he been properly advised. 

Congress, instead of enacting statutes intended to 
take from the President or the Secretary of the Navy 
power of control over the Naval Reserve Force, has, 
on the contrary, in the law creating that organiza¬ 
tion, placed the administration thereof completely 
in the hands of the President and the Secretary of 
the Navy. “ Members of the Naval Reserve Force 
may be ordered into active service in the Navy by 
the President in time of war or when, in his opinion, 
a national emergency exists” (act Aug. 29, 1916, 39 
Stat. 587). If the President (through his Secretary 
of the Navy) orders a reservist into active duty 
under this statute, will the court, on the petition of 
that reservist, review the President’s order so issued 
and direct its cancellation? Or, if the President 
(through his Secretary of the Navy) should fail to 
order some reservist into active duty when it might 
be contended that a national emergency existed, 
and that particular reservist should desire such orders 
to active duty, will the court review the President’s 
decision and require that the Secretary of the Navy, 
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acting for the President, issue the desired order? 
The statute provides that the President is to order 
reservists into active service; who is to order them 
out of active service? Is not that power necessarily 
implied and similarly vested in the President? It 
must be possessed by the President, because the 
Naval Reserve Force is a part of the Navy, and the 
President, under the Constitution, is Commander in 
Chief of the Navy. Congress could not vest such 
power of command in some subordinate officer to 
the exclusion of the President. (Swaim v. U. S ., 
supra.) Therefore, the order releasing this petitioner 
from active service in the Naval Reserve Force was 
the order of the President, issued through his Sec¬ 
retary of the Navy. 

The law further provides: “Enrolled members of 
the Naval Reserve Force may, in time of war or 
national emergency, be required to perform active 
service throughout the war or until the national 
emergency ceases to exist .” (Act Aug. 29, 1916, 39 
Stat. 588, 589.) Who is to decide under this clause 
how long a reservist who has been ordered into active 
service shall be continued on duty? In this case 
the decision was made by the Secretary of the Navy, 
who acts for the President; and the court below has 
attempted to unmake the decision, because he thinks 
the Secretary decided erroneously or contrary to 
what should have been the decision in this case. If 
the Secretary has decided erroneously in this case, 
has he decided rightly in all of the others of the 
thousands that must have come before him? Or 
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ha a he decided erroneously in all of the others? Or 
in how many has he decided rightly and in how many 
wrongly? The court below has invited unlimited 
litigation on the part of persons in the military 
service by asserting the jurisdiction which it has 
attempted to exercise in this case. Every other re¬ 
servist has the same right as this petitioner to bring 
his case into court and ask that the orders issued 
him be reviewed and reversed. If the court below 
has such jurisdiction, where will be the end? 

The law further provides: “The Secretary of the 
Navy shall make all necessary and proper regulations 
not inconsistent with law for the administration of 
the provisions of this act which relate to the Naval 
Reserve Force.” (Act Aug. 29, 1916, 39 Stat. 587.) 
Here the power is given directly to the Secretary of 
the Navy to make regulations “not inconsistent with 
law” for the administration of the Naval Reserve 
Force. In order to make such regulations, “not 
inconsistent with law,” the Secretary must construe 
the law; and where Congress has given him power 
to construe the law, and he adopts a possible con¬ 
struction, the courts may not interfere. Therefore, 
whether his order in the case of this petitioner was 
based upon a construction of the law as to the 
retention of reservists in active service, or whether 
it was based on a determination of the facts relating 
to the petitioner’s physical condition, its origin and 
possible future duration, the result must be the 
same: That the court below was wholly without 
jurisdiction to review and reverse the action taken 
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by the Secretary, who is the constitutional mouth¬ 
piece of the President with respect to naval affairs, 
and whose relation to the Naval Reserve Force and 
its administration was expressly recognized by Con¬ 
gress in the organic act of said force. 

In Brown v. Root (18 App. D. C. 239) mandamus 
was sought to require the Secretary of War to cause 
the relator to be mustered out and discharged, he 
having previously been dismissed from the Army 
pursuant to the sentence of a court-martial and his 
regiment having in the meantime been mustered out 
and discharged. In holding that appellant was not 
entitled to the relief prayed, the court, per Mr. 
Justice Shepard, stated: 

Without regard to any question of illegality 
in the proceedings of the court-martial, subse¬ 
quent to the judgment of acquittal rendered 
and reported, or of the invalidity of the con¬ 
viction and sentence thereafter for the same 
offense, the judgment dismissing the relator’s 
petition must be affirmed. 

Any one of the following grounds are, in 
our opinion, sufficient: 1. The President of 
the United States is the Commander in Chief 
of the Army. By his authority Brig. Gen. 
Wood was in command of the department of 
Santiago, Cuba. The War with Spain had 
not ended when the conviction and dismissal 
from the service occurred. 

Whether, notwithstanding the final action of 
the court-martial and of the general in imme¬ 
diate command, the relator was entitled to be 
treated as still in the service and to be mustered 
out with his regiment and honorably dis- 
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charged at the close of the war, was a question 
for the President to determine in accordance 
with his duty. The Secretary of War, no 
matter what powers he may in fact exercise in 
such matters, is the representative and agent 
of the President, whose will is executed. As 
was said of the duties of the Secretary of State, 
under analogous circumstances, in Marbury v. 
Madison , “He is the mere organ by whom 
that will is communicated. The acts of such 
an officer, as an officer, can never be ex¬ 
aminable by the courts.” (1 Cr. 137, 167.) 

2. Whether, justly or unjustly, the relator 
was actually dismissed from the Army of the 
United States in time of war, by the order of 
the general in immediate command of the 
Army in the Department of Santiago, whose 
official action in such case must be regarded as 
that of the President unless disapproved and 
set aside by him. Independently, therefore, 
of the proceedings of the court-martial, the 
relator’s dismissal from the service was within 
the powers of the President; for it is well 
settled that, in time of war, the President has 
the authority, under the Constitution and 
laws, to dismiss an officer of the Army and 
Navy from the service for any cause which, 
in his judgment, either renders the officer 
unsuitable for or whose dismissal would pro¬ 
mote the public service. {Blake v. United 
States, 103 U. S. 227, 235; MuUan v. United 
States , 140 U. S. 240, 245; Q^lackenbush^ v. 
United States , 177 U. S. 20, 25.) For reasons 
heretofore given the grounds of the exercise 
of this authority, by the President, are not 
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matters of judicial inquiry. As was said in 
Quackenbush v. United States, supra, “ When 
through mistake or misapprehension, or for 
any other reason, injustice has been done, 
Congress has the power to accord relief; but 
the courts can not of their own motion review 
the grounds of the action taken in the consti¬ 
tutional exercise of executive power.” 

The foregoing decision of this court would fully 
sustain the action of the Secretary of the Navy, rep¬ 
resenting the President, had he dismissed the peti¬ 
tioner from the Naval Reserve Force on the date that 
the latter was relieved from active duty by the 
Secretary’s order. And according to this court, the 
reasons for such dismissal would not be open to 
review. This being so, must it not necessarily follow 
that the Secretary had power to direct that this 
petitioner be relieved from active duty? The greater 
includes the less, and as dismissal of the petitioner 
would have relieved him from active duty for all 
time, the order which merely relieved him from 
active duty until such time as his services might 
again be required in the prosecution of the existing 
war or some other war, should such occasion arise, 
was necessarily within the power of the Secretary, 
not subject to review, whether issued justly or un¬ 
justly, and regardless of the grounds upon which the 
Secretary acted. 

Again, the judgment in this case requires that 
the Secretary of the Navy cancel an order which he 
had previously issued and which had been fully 
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obeyed and carried into execution by the Chief of the 
Bureau of Navigation, to whom it was addressed. 
Even if the Secretary's order had been clearly illegal, 
instead of the lawful exercise of discretion vested in 
him as the representative of the Commander in Chief, 
would there be any jurisdiction in mandamus pro¬ 
ceedings to review and cancel such order? “The 
writ of mandamus lies to do what ought to be done, 
not to undo what ought not to have been done.” 
{People v. Sweitzer , 185 Ill. App. 282.) In the case 
cited, the court quoted as follows from Lord Campbell 
in Ex parte Nash (19 Q. B. 92, 69 E. C. L. 92): 

The writ of mandamus is most beneficial; 
but we must keep its operation within bounds, 
and not grant it at the fancy of all mankind. 
We grant it when that has not been done 
which a statute orders to be done; but not for 
the purpose of undoing what has been done. 
We may on application for a mandamus enter¬ 
tain the question whether a corporation, not 
having affixed its seal, is bound to do so; but 
not the question whether, when they have 
affixed it, they have been right in doing so. 

To the same effect is Gow v. Bingham (107 N. Y. S. 
1011). In that case it was held, quoting syllabus: 

Where police officers illigally seized relator, 
after he had been admitted to bail, and sub¬ 
jected him to the taking of his photograph and 
measurements under the Bertillon system, he 
could not compel the destruction of such 
photographs, impressions, and records by man¬ 
damus, under the rule that such writ lies only 
to compel the discharge of a public duty, and 
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not to undo what has been improperly done, 
though under color of the performance of a 
public duty. 

In the court’s opinion it was said: 

It might be urged that it was the duty of the 
police department to keep a correct record of 
persons convicted of crime, and not to confuse 
and embarrass that record with the pictures 
and measurements of persons presumed to be 
innocent. The answer to such argument is, 
that there is no express statutory dut} r im¬ 
posed upon the police department in this city 
to keep a record, even of those persons con¬ 
victed of crime. But, if there had been and 
by inadvertence or design there had been in¬ 
cluded in that record the picture and history 
or the impressions of persons not properly 
included therein, the court could not by man¬ 
damus compel the correction of such error. 
A register of deeds may be compelled to record 
a deed which has been properly executed and 
acknowledged, if he refuses so to do. I appre¬ 
hend, however, that if through inadvertence 
or design he recorded a deed improperly 
acknowledged, or one upon which the signa¬ 
ture was forged, he could not be compelled by 
mandamus to cancel such record, although the 
instrument was improperly recorded * * *. 

The rule stated in the above cases that mandamus 
does not lie to undo what ought not to have been 
done would seem peculiarly applicable to the present 
case, for the reason that if the Secretary’s order 
which the court below has ordered canceled was ille¬ 
gal, as contended by the petitioner, then such order 
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was null and void and wholly without effect upon 
his status or any rights to which he might otherwise 
be entitled. Such an order, if illegal, could afford no 
justification for the action of the Bureau of Naviga¬ 
tion in detaching the reservist in question from 
active duty. Not having been lawfully detached 
from active duty, he would then have a claim for the 
pay and allowances accruing after the date of his 
illegal discharge from active duty, for which he could 
maintain an action in the Court of Claims. (See 
Brown v. Root , 18 App. D. C. 239). Such an action 
in the Court of Claims would involve the decision of 
the question which the petitioner seeks to have ad¬ 
judicated in this extraordinary proceeding. 

In the case of Phillips v. Ballenger (35 App. D. C. 
520), in which it was attempted to litigate in man¬ 
damus proceedings the legality of an order of the 
Secretary of the Interior disbarring an attorney from 
practice before his department, this court, in holding 
that the Secretary could not be required to vacate 
such order, remarked: 

If the order of disbarment was without due 
process of law, it is a nullity, and impeachable 
in any proceeding in which it may be pleaded 
or offered in evidence. 

Decisions in other jurisdictions are to the same 
effect. For example, in State ex rel. Treat v. Hammel 
(114 N. W. (Wis.) 97) judgment against petitioners 
was affirmed in a mandamus proceeding brought to 
compel the revocation of a liquor license, on the 
ground that a fact admitted by the pleadings “ren- 
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ders the license, for the revocation of which the pro¬ 
ceedings before the council were instituted, null and 
void. Consequently there was no license to revoke. 
The result of this situation would also render the 
issuance of a writ of mandamus for the revocation 
of such license a mere idle act, fruitless in its effects, 
and this requires affirmance of the order of the trial 
court denying the writ.” See also McFall v. State 
Board of Education (110 S. W. (Tex.) 739), in which 
it was said: “ If the action of the trustees was with¬ 
out authority and void, the action of the superin¬ 
tendent and board of education affirming their action 

was also void, and the validity of the trustees’ action 

% 

can be otherwise determined.” 

Before leaving this branch of the case, it should 
be remarked that the Secretary’s action, whether 
legal or illegal, could not deprive the petitioner of 
any right of retirement which he might otherwise 
possess. The Secretary’s order did not direct that 
the petitioner be discharged from the Naval Reserve 
Force, but only that he be “ released from active 
duty” (Rec., pp. 34, 68); and the order of the Chief 
of the Bureau of Navigation, issued in execution 
of the Secretary’s order, directed that the petitioner 
should regard himself as honorably discharged “ from 

active service in the Navy.” In other words, con¬ 
ceding the legality of these orders, the appellee con¬ 
tinued to be a member of the Naval Reserve Force, 
but his status was changed from that of a member 
on active duty in the Navy to that of one who had 
been released from active duty and was what is 
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termed a member of the Naval Reserve Force on 
the “ inactive list.” It has been officially decided 
by the Navy Department, in its published decisions 
(Court-Martial Order No. 268, Aug. 30, 1919, pp. 
15-16), that members of the Naval Reserve Force 
who are physically disabled in the line of duty while 
on active duty with the Navy in response to the call 
of the President are not deprived of their eligibility 
for retirement on account of such disability by being 
subsequently relieved from active duty; that the law 
makes no distinction with respect to retirement 
between members on active duty and those on the 
inactive list. In accordance with this official inter¬ 
pretation of the law, certain members of the Naval 
Reserve Force otherwise eligible for retirement have 
in fact been retired, notwithstanding that they had 
in the meantime been placed on the inactive list. 
Accordingly, it was expressly stated in the Secretary’s 
answer upon this point (Rec., pp. 47, 76), “ that if 
this petitioner has any right to retirement and its 
advantages, the aforesaid order and its enforcement 
does not deprive him of such right.” 

From the foregoing it would seem to follow that 
the court was without jurisdiction to cancel the 
order issued by the Secretary of the Navy, because 
(1) the cancellation of that order was not prayed 
by the petitioner; (2) the cancellation of that order 
would be without benefit to the petitioner, who was 
actually detached from active service under a 
different order, which was issued not by the Secretary 
of the Navy but by the Chief of the Bureau of Navi- 
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gation, who is not a party to this proceeding, and 
the cancellation of which order was not prayed by 
the petitioner; (3) said order was issued by the 
Secretary of the Navy, acting for the President as 
Commander in Chief of the Navy, in time of war, 
and in the course of demobilization of the armed 
forces of the Nation; (4) mandamus does not lie 
to undo what ought not to have been done; (5) if 
said order was illegal, it had no effect upon the peti¬ 
tioner’s status or any benefits to which he might 
be entitled or eligible under the law, and may be 
impeached in a suit by the petitioner for active- 
duty pay; and (6) said order, even if legal, did not 
deprive the petitioner of any right or eligibility to 
retirement which he otherwise possessed. 

IV. 

% 

The Supreme Court of the District of Columbia has 
not jurisdiction in a mandamus proceeding to 
command the Secretary of the Navy to refer to a 
naval retiring board the case of an enrolled member 
of the Naval Reserve Force holding a provisional 
commissioned rank, where the Secretary of the 
Navy, after personal consideration of the particular 
case, has decided that the law and the facts do not 
in his judgment require or warrant the reference 
of such case to a naval retiring board and the 
President has not directed the Secretary to refer 
the case of such reservist to a naval retiring board. 

Under this point, certain incidental questions are 
involved which will first be disposed of. The peti¬ 
tioner’s claim to retirement and his consequent claim 
to have his case considered by a naval retiring board 
is based upon the averment in paragraph 2 of his 
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amended petition (Rec., p. 11) that “petitioner has 
sustained and now suffers physical disabilities in¬ 
curred in line of duty as such officer which are perma¬ 
nent and which render him unfit for service in the 
Navy.” This averment was in terms denied by the 
Secretary of the Navy in his answer (Rec. pp. 23, 63), 
in the following language: 

He admits that petitioner has sustained 
physical disabilities, but has no knowledge that 
the petitioner now suffers such physical dis¬ 
abilities, and states that the evidence of record 
in the Navy Department is not sufficient to 
satisfy him, as Secretary of the Navy, and he 
accordingly denies, that the aforesaid physical 
disabilities were incurred by the petitioner in 
line of duty as such member of the United 
States Naval Reserve Force, are permanent 
and render the petitioner unfit for service in 
the Navy. 

As hereinbefore stated, and as shown by the record, 
the Secretary followed this denial by setting out in 
his answer all the matters of record in the Navy De¬ 
partment bearing upon the physical condition of the 
petitioner and upon which he based his conclusion, 
which matters of record were, as hereinbefore and now 
contended, erroneously stricken from the answer by 
the court, partly on the petitioner's motion and 
partly of the court's own motion. The Secretary of 
the Navy, of course, could have no actual first-hand 
knowledge of the petitioner's physical condition; his 
information on the subject could be based only upon 
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the official records of the Navy Department. How¬ 
ever, it has been held that— 

Facts alleged in an answer or return upon 
information and belief are sufficient to raise 
questions of law and fact; and, therefore, 
although allegations of fraud contained in 
the answer to a petition for the writ of man¬ 
damus are made upon information and belief, 
and the answer is so verified, a demurrer to 
the answer will be construed as an admission 
of the allegations of fraud, where the fraud 
is alleged with sufficient particularity. (Gar¬ 
field v. Turner , 31 App. D. C. 332.) 

The case of United States ex rel. Laws v. Davenport 
(34 App. D. C. 502) was very similar to the present 
case in certain particulars. There the Commissioner 
of Pensions refused to pay relator a pension author¬ 
ized by special act of Congress on account of injuries 
received by the relator’s husband at the second 
battle of Bull Run. Mandamus proceedings having 
been instituted against the commissioner, the latter 
in his answer set forth that the special act was ob¬ 
tained by fraud and that no wound or injuries were 
incurred by the relator’s husband while in the service 
of the Government of the United States. Appellant’s 
demurrer was overruled, and this court in sustaining 
the ruling remarked: 

The appellant is here seeking the aid of a 
writ of mandamus to compel the appellee 
to pay an accrued pension for injuries that 
she boldly admits her husband never received 
* * *. Where there is no right it is un- 
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necessary to inquire for the remedy. In 
Garfield v. United States (31 App. D. C. 332), 
the charge of fraud was made on information 
and belief. Here the charge is positively 
made * * *. The court below was justi¬ 
fied in entering an order of dismissal on the 
face of the record. 

To substantially the same effect is United States 
ex rel. Washington v. Johnson (12 App. D. C. 545). 
That was a mandamus proceeding against the excise 
board of the District of Columbia to require the 
issuance of a barroom license. It was held by the 
court, quoting syllabus: 

Where the answer to a petition for a writ 
of mandamus to compel the excise board to 
issue a liquor license to the relators, who claim 
to be the proprietors of a hotel, denies they 
have an established hotel and states that they 
conduct a cheap lodging house which is used 
for immoral purposes, such answer must be 
taken to be true, and the question of fact 
being determined against them, the writ can 
not issue. 

In the opinion in that case, the court stated: 

There w r as here, at least, a question of fact; 
and with that question determined against 
them, or remaining undetermined, it is not 
apparent how it can properly be said that the 
relators have complied with all the require¬ 
ments of the law. 

In Woodward et al. v. State ex rel. Thomssen (79 
N. W. 164) it was held, quoting syllabus: 
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It is reversible error to grant a peremptory 
writ of mandamus upon the pleadings alone 
and without the production of evidence where 
a material averment in the application of the 
petition for the writ is put in issue by the 
answer. 

In that case mandamus was sought against the 
board of county supervisois to compel them to ap¬ 
prove relator’s official bond as county treasurer. 
Relator alleged that he had been reelected as county 
treasurer; under the statute he was not entitled in such 
case to have his bond approved until he had produced 
and fully accounted for funds and property received 
by him as such treasurer. The respondent’s answer 
contained among other denials the following: “ Denies 
that he has produced and accounted for all public 
funds and property received by him as such treasurer.” 
The court in its opinion said: 

But such allegation was expressly put in 
issue by the answer of the respondents, and the 
cause having been decided by the trial court 
upon the pleadings alone, without the intro¬ 
duction of any evidence, the granting of the 
peremptory writ was clearly erroneous. The 
burden was upon the relator to establish that 
he had complied with the statute. A party 
is required to prove each material averment in 
his own pleading which is not admitted by the 
pleading of his adversary. 

To the same effect as the foregoing, see Ward v. 
Flood (48 Calif. 36). 

It can not be contended that any person in the 
Naval Reserve Force may lawfully be retired for 
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physical disabilities unless such disabilities were in¬ 
curred in the line of duty, are permanent, and render 
him unfit for service in the Navy. The averments of 
the relator’s amended petition on this point show that 
he makes no such contention, but on the contrary 
recognizes that these conditions must exist before he 
could hope for retirement. Accordingly, when the 
Secretary in his answer denied the averments of the 
amended petition upon this point, and the petitioner 
demurred to the Secretary’s answer, was it not clearly 
error for the court below, upon the pleadings alone, to 
order that the writ be issued? 

The next question incidentally presented is whether 
this proceeding was abated by the repeal of the 
statute under which it was brought. The original 
petition was filed November 18, 1919 (Rec., p. 2), 
and the amended petition was filed February 27, 
1920. The petitioner based his claim upon the 
statutes then in force and which he contended gave 
him the same rights of retirement for physical dis¬ 
ability incurred in the line of duty as were possessed 
by officers of the Regular Navy who incurred such 
disabilities. Such was the interpretation which had 
been officially placed by the Navy Department, for 
a short time, upon the act of July 1 , 1918, which 
provided in part “that no member of the Naval 
Reserve Force shall be eligible for retirement other 
than for physical disability incurred in the line of 
duty.” (Rec., p. 84.) Later, the Secretary of the Navy 
entertained “grave doubts” concerning “whether 
or not Congress intended the foregoing negative 
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provision to authorize the retirement of officers of the 
Naval Reserve Force for physical disability incurred 
in line of duty as contended by the Judge Advo** 
cate General of the Navy in the opinion above 
quoted.” (Rec., pp. 85-86.) Accordingly, the Secre¬ 
tary laid the matter before the proper committee of 
Congress, which enacted as part of an act approved 
June 4, 1920, the following provision: 

That all officers of the Naval Reserve Force 
* * * who have heretofore incurred or may 
hereafter incur physical disability in line of duty 
shall be eligible for retirement under the same 
conditions as now provided by law for officers 
of the Regular Navy who have incurred 
physical disability in line of duty. 

In the meantime the demurrer in this case had been 
argued, and the court below had the case under 
advisement when the act last above quoted was 
approved by the President. At the suggestion of the 
court, written arguments were submitted by counsel 
as to the effect of the new enactment upon the case, 
and it was therein contended on behalf of the Secre¬ 
tary that, if the law of July 1, 1918, had been cor¬ 
rectly interpreted by the Judge Advocate General, as 
contended by the petitioner, that is, as conferring 
upon officers of the Naval Reserve Force the same 
privileges of retirement for physical disability in¬ 
curred in the line of duty as were possessed by officers 
of the Regular Navy, it must necessarily follow that 
the act of July 1, 1918, was superseded and repealed 
by the new enactment of June 4, 1920, and this 
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proceeding thereby abated. Since judgment was 
entered in this case by the court below, Congress has 
enacted further legislation, contained in the naval 
appropriation act approved July 12, 1921 (Public, 
No. 35), which expressly amends the pertinent 
portion of the act approved June 4, 1920, to read as 
follows: 

That all officers of the Naval Reserve 
Force * * * who have heretofore in¬ 
curred or may hereafter incur physical dis¬ 
ability in line of duty in time of war shall be 
elegible for retirement under the same con¬ 
ditions as now provided by law for officers of 
the Regular Navy who have incurred physical 
disability in line of duty: Provided , however , 
That application for such retirement shall he 
filed with the Secretary of the Navy not later 
than October 1 , 1921 . [Italics show additions 
made to the clause in the act of June 4, 1920.] 

If the petitioner’s construction of the act approved 
July 1, 1918, be accepted, the following differences 
will be noted between that act and the later statutes 
approved June 4, 1920, and July 12, 1921: 

The act of July 1 , 1918, applied in terms to 
“members” of the Naval Reserve Force; the 
subsequent enactments are in terms limited to 
“officers” of the Naval Reserve Force; and 
the “officers” of the Naval Reserve Force are 
necessarily a comparatively small percentage 
of the “members” of that organization. 

The act of July 1 , 1918, was prospective 
only, while the subsequent enactments are in 
express terms made retroactive. 
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The act of July 1 , 1918, was silent as to all 
matters of detail, such as the method of pro¬ 
cedure to be followed in making retirements 
thereunder, the rank and pay of persons re¬ 
tired thereunder, etc., while the subsequent 
enactments provided a complete system for 
retirements, covering methods of procedure, 
rank, pay, etc., by the words, “ under the 
same conditions as now provided by law for 
officers of the Regular Navy who have in¬ 
curred physical disability in line of duty.” 

The subsequent enactments adopted for the 
Naval Reserve Force the system applicable to 
regular officers as it existed on June 4, 1920, 
by the use of the words “now provided by 
law,” while under the act of July 1 , 1918, as 
it had at first been interpreted, the adminis¬ 
trative officers might have applied to the 
reserve force the system in force in the Reg¬ 
ular Navy as changed from time to time by 
subsequent laws, the whole matter of en¬ 
forcement being left to the Executive. 

The act of July 1 , 1918, applied to any 
physical disability incurred “in line of duty,” 
while the act of June 4, 1920, as amended by 
the act of July 12, 1921, is limited to physical 
disability so incurred “in time of war.” 

The act of July 1 , 1918, did not in terms 
confer any jurisdiction upon the Secretary of 
the Navy, while the act of June 4, 1920, as 
amended by the act of July 12, 1921, expressly 
requires that applications for retirement be 
filed with the Secretary of the Navy. 

The act of July 1 , 1918, contained no limi¬ 
tation upon the term for which it should be 
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in force, while the act of June 4, 1920, as 
amended by the act of July 12, 1921, limits 
its operation in point of time by the require¬ 
ment that applications for retirement shall be 
filed with the Secretary of the Navy “not later 
than October 1, 1921,” 

Accepting the petitioner’s interpretation of the act 
approved July 1, 1918, it will be seen that very 
substantial changes have been made in the law by 
the subsequent enactments. For example, the law 
of 1918 as so construed by the petitioner must have 
extended the benefits of retirement for physical dis¬ 
ability to all members of the Naval Reserve Force, 
whether enlisted men, commissioned officers, war¬ 
rant officers, or members holding provisional ranks 
and grades, all alike being “members” within the 
literal meaning of the word as used in the act of 
July 1, 1918. There is no question, however, that 
the subsequent enactments, by explicit language 
therein, apply only to “ officers.” As shown by the 
pleadings in this case, the petitioner is concededly 
not an “officer” of the Naval Reserve Force; in his 
original petition he alleged that he was (Rec., p. 3), 
but he receded from this in his amended petition, 
wherein he correctly describes himself as an enrolled 
member of the Naval Reserve Force holding a pro¬ 
visional commissioned rank and grade (Rec., p. 11). 
Thus, the petitioner would be included by the literal 
language of the act approved July 1, 1918 (as con¬ 
strued by himself), and would be excluded by the 
literal language of the act approved June 4, 1920, 
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and the amendment thereto of July 12, 1921; and 
there are other members of the Naval Reserve Force 
who would likewise be affected. That the word 
“officers” was used advisedly in the act of June 4, 
1920, with respect to retirements in the reserve force, 
and as referring to a different class from that to 
which the petitioner belongs, is indicated by the fact 
that the same act, in the very next paragraph thereof 
(41 Stat. 834), conferred certain other benefits in 
terms upon “members of the Naval Reserve Force 
of commissioned and warrant ranks.” The language 
last quoted is apt language to include all members 
of the reserve force who hold commissioned or war¬ 
rant ranks, whether they be “officers” in the strict 
sense, or merely members to whom such ranks have 
been provisionally assigned, as in the case of this 
petitioner. Congress might easily have used this 
same language in the preceding paragraph of the act 
relating to retirements, had such been its intention. 
The use of the word “officers” in this connection 
creates an ambiguity, and presents a question which 
is at least open to construction by the administra- . 
tive officers, but which can not be determined by 
the courts in mandamus proceedings. 

The act of June 4, 1920, as originally enacted and 
as amended and reenacted by the act. of July 12, 1921, 
shows very plainly its intention to supersede any 
prior laws on the same subject and to provide one 
statute and one system for all cases, whether past or 
future, by the fact that it in terms embraces officers 
of the Naval Reserve Force “who have heretofore 
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incurred,” as well as those who “ may hereafter incur, ” 
physical disability in line of duty. Any officer of the 
Naval Reserve Force hereafter retired may now, 
unquestionably, be retired only under the act of 
June 4, 1920, as amended by the act of July 12, 1921, 
if the ground of such retirement be physical disability 
incurred in the line of duty, regardless of what may 
have been the law in the past. In other words, no 
officer of the Naval Reserve Force could now be 
retired for physical disability unless it clearly Ap¬ 
peared that such physical disability was incurred in 
the line of duty, and furthermore that it was so 
incurred “in time of war.” Also the act of July 12, 
1921, by the proviso “that applications for such re¬ 
tirement shall be filed with the Secretary of the Navy 
not later than October 1 , 1921,” shows very plainly 
that it was intended to place a time limit upon 
all future retirements in the Naval Reserve Force on 
account of physical disability incurred in the line of 
duty; for what possible object could there have been 
in placing this limitation upon the act of June 4, 1920, 
if retirements might thereafter be made under some 
other statute previously enacted? 

The law is well settled that “the repeal of the 
statute upon which the right or duty in mandamus 
depends will put an end to the proceedings.” (26 Cyc. 
425.) The following cases which have been ex¬ 
amined sustain this proposition: 

Cutcamp v. Utt , 14 N. W. 214; McClurg v. 

Wineman , 31 So. 537; State ex rel. Calkins v. 

Harvey , 14 Wis. 151; State v. Gibbs , 7 Am* 



Rep. 233, 238; Commonwealth v. Commission¬ 
ers, 6 Pick. 501; Littleton v. Downer, 124 S. W. 
994; Brinson v. Duplin Co., 91 S. E. 708. 

The question is whether the act of July 1 , 1918, 
if construed as contended for by petitioner, is super¬ 
seded and repealed by the act of June 4, 1920, as 
originally enacted or as amended and reenacted by 
the act of July 12, 1921. Upon this point the fol¬ 
lowing is quoted from the decision of the Supreme 
Court in the case of the Paquete Habana (175 U. S. 
677, 685): 


It is a well-settled rule in the construction 
of statutes, often affirmed and applied by this 
court, that “even where two acts are not in 
express terms repugnant, yet if the latter act 
covers the whole subject of the first and em¬ 
braces new provisions plainly showing that it 
was intended as a substitute for the first act, 
it will operate as a repeal of that act.” 

The language quoted by the Supreme Court in the 
above extract from its decision is taken from United 
States v. Tynen (11 Wall. 88, 92), which has been 
approved and applied in many later cases. See 
Murdock v. City of Memphis, 20 Wall. 590, 616; 
U. S . v. Jonas, 19 Wall. 598, 603; Murphy v. Utter, 
186 U. S. 95, 105; U. S. v. Rider, 163 U. S. 132, 140; 
U. S . v. Healey, 160 U. S. 136, 147; Frost v. Wenie, 
157 U. S. 46, 58; Hamrick v. Hamrick, 153 U. S. 192, 
197; District of Columbia v. Hutton, 143 U. S. 26, 27; 
Fisk v. Hanarie, 142 U. S. 459, 468; Eckloff v. Dis¬ 
trict of Columbia, 135 U. S. 240, 243; Tracy v. Tuffly, 
134 U. S. 206, 223; Pana v. Bowler , 107 U. S. 529, 
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538; King v. Cornell , 106 U. S. 395, 396; Welch v. 
Cooky 97 U. S. 541; U. S. v. ClafiiUy 97 U. S. 546, 
551. 

In Murdock v. City of MemphiSy supra, the Supreme 
Court remarked: “The authorities on this subject are 
clear and uniform.” In the case of Frost v. Wenie y 
supra, the court said: 

* * * It must not be supposed that the 
legislature intended by a statute to repeal a 
prior one on the same subject, unless the last 
statute is so broad in its terms and so clear 
and explicit in its words as to show that it 
was intended to cover the whole subject, and, 
therefore, to displace the prior statute. 

Here the act of June 4, 1920, “ is so broad in its 
terms and so clear and explicit in its words as to 
show that it was intended to cover the whole subject, 
and, therefore, to displace the prior statute” of July 
1, 1918, if that act did, as contended by the peti¬ 
tioner, authorize retirement of Naval Reserve officers 
for physical disability incurred in line of duty. 
Furthermore,, if there could be any doubt that Con¬ 
gress intended the enactment of June 4, 1920, to dis¬ 
place that of July 1 , 1918, in so far as the latter might 
be the basis of any claims for retirement in the Naval 
Reserve Force on account of physical disability, such 
doubt would be removed by reference to the Secre¬ 
tary of the Navy’s letter to the House Committee on 
Naval Affairs, March 20, 1920 (Rec. 83), pursuant to 
which letter the said act of June 4, 1920, was enacted 
in the language, so far as pertinent to this case, which 
was proposed by the Secretary. 
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In the case of King v. Cornell, supra, the court 
said: 

While repeals by implication are not favored, 
it is well settled that where two acts are not 
in all respects repugnant, if the latter act 
covers the whole subject of the earlier, and 
embraces new provisions which plainly show 
that it was intended as a substitute for the 
first, it will operate as a repeal. 

The act of July 1, 1918, as construed by the peti¬ 
tioner, and the act of June 4, 1920, as amended by the 
act of July 12, 1921, are not in all respects repugnant. 
Repugnancy does exist, as shown by some of the 
differences in the two acts as noted above. Thus the 
departure from the word “ member’’ used in the act of 
July 1, 1918, and the substitution of the word 
“ officers” in the act of June 4, 1920, is a repugnancy, 
particularly in view of the “ fundamental rule of 
construction * * * that, when a previous statute 
is amended by an alteration of the terms used therein 
it is to be presumed that it was the intent to alter 
the meaning of the previous act in that particular 
* * *. The natural presumption is that the phrase- 
ology of the statute was changed in order to change 
its meaning.” ( U . S. v. Bashaw, 50 Fed. Rep. 749, 
753, 754.) It is certain that the later act in this case 
“covers the whole subject of the earlier, and em¬ 
braces hew provisions which plainly show that it was 
intended as a substitute for the first”—if petitioner’s 
construction of the earlier act is correct—and there¬ 
fore that the later act operates as a repeal of the first. 
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It could not seriously be contended that the two acts 
in this case both continue in force, leaving it to the 
discretion of the administrative officers to make some 
retirements under the act of 1918 and others under 
the act of 1920, as amended by the act of July 12,1921. 
Such a construction would be contrary to precedent. 
See, for example, McClurg v. Wineman (31 So. 537), 
in which the reenactment of a statute, without change 
other than the omission of a few words contained in 
the earlier act, was held to have “ repealed absolutely 
all of the act” upon which the petition for mandamus 
in that case was based, and that “the sole and ex¬ 
clusive basis for this mandamus has, therefore, by the 
legislature, been absolutely removed.” 

In United States v. Claflin , supra, the court said: 

While repeals by implication are not favored, 
and while it is held that a statute is not re¬ 
pealed by a later one containing no repealing 
clause, unless the later statute is positively 
repugnant to the former, or is a plain substi¬ 
tute for it, supplying its provisions, it is still 
true that repeal or no repeal, substitution or no 
substitution, is a question of legislative inten¬ 
tion, and there are acknowledged rules for 
ascertaining that intention. 

One of the acknowledged rules for ascertaining the 
legislative intention is that reference may be had to 
the conditions existing at the time an act was passed 
and the purpose of the act as presented to the law¬ 
makers. Here the conditions existing at the time of 
the later enactment were well known to Congress. 


m 
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The purpose of the new law was fully disclosed by the 
Secretary of the Navy when he proposed it to Con¬ 
gress. From these sources it may readily be per¬ 
ceived that Congress intended either to confer a 
privilege of disability retirement which did not 
already exist for naval reservists or to substitute for 
the existing legislation a more explicit statutory 
enactment, which would be complete in itself and 
supersede the prior law. It is not reasonable to 
suppose that the Secretary of the Navy or the Mem¬ 
bers of Congress proposed continuing the old law in 
force, which had already been the source of much 
conflict and differences of opinion, and to increase 
the existing difficulties by the addition of another 
law r which would leave undisposed of questions pend¬ 
ing under the former law r , and would permit of future 
claims being based on the earlier statute when the 
broader language used therein made it more attractive 
to one seeking retirement, or when the later statute 
might be repealed or rendered inoperative by further 
legislation, as was done by the act of July 12, 1921. 
How ; ever, it is not necessary to resort to these means 
of ascertaining the legislative intent, because it is 
sufficiently disclosed by the language of the law 
itself, which plainly provides that the new enactment 
of 1920 shall apply to all officers of the Naval Reserve 
Force “who have heretofore incurred’’ physical disa¬ 
bility, etc. This retroactive language puts it beyond 
question that Congress intended the new enactment 
to be exclusive and to supersede and repeal any prior 
law which authorized retirements for physical disa- 
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bility in the Naval Reserve Force. This being true, 
it follows that this proceeding, brought under a law 
which has been repealed, is abated in consequence of 
such repeal. 

In Hertz v. Woodman (218 U. 8 . 205, 216) the 
Supreme Court said: 

There are cases which go so far as to say 
that the unqualified repeal of a law as effec¬ 
tually destroys rights and liabilities dependent 
upon it, not past and concluded, as if the 
statute had never existed. It is, however, 
putting it strongly enough to say that an 
unqualified repeal operates to destroy inchoate 
rights, as a release of imperfect obligations 
and as a remission of penalties and forefeitures 
dependent upon the destroyed statute. 

In this case it is not sought to go any further than 
sanctioned by the rule stated in the decision last 
quoted. The right of the petitioner, if he had any 
right under the law of 1918 as interpreted by him¬ 
self, was at most an inchoate right; before it could 
become vested it would be necessary that he appear 
before a naval retiring board; that said board find 
him incapacitated for active service by reason of 
disability incurred in line of duty, and that said 
disability was so incui *ed in time of war; that said 
board recommend his retirement on account of such 
incapacity so found; that the proceedings and report 
of said board be reviewed in accordance with statu¬ 
tory provisions by the Judge Advocate General of 
the Navy, under the direction of the Secretary of the 
Navy; that its record of proceedings be laid before 
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the President by the Secretary of the Navy; and that 
the President approve the finding and recommenda¬ 
tion of said retiring board in the case. Upon such 
approval by the President the petitioner could, for 
the first time, assert a vested right to be retired. As 
the case now stands, there is nothing to show that 
the right of retirement will ever vest in the petitioner > 
either under the act of 1918 or the subsequent acts 
of 1920 and 1921. Even should he appear before a 
retiring board, it would seem from the Secretary’s 
answer more than probable that he would not be 
found incapacitated for active duty by reason of 
disability incurred in the line of duty in time of war 
and be recommended by the board for retirement; it 
would also be wholly within the President’s discre¬ 
tion to disapprove any recommendation made by 
the retiring board, or to issue any other orders in 
the case as expressly authorized by section 1452, 
Revised Statutes. Or the petitioner, if physically 
incapacitated at the date alleged in his petition, may 
since have fully recovered and a finding to that effect 
be made by the retiring board. Or the law as it now 
exists may be repealed or further amended before the 
final determination of this case, just as it has already 
been twice changed since this action was commenced. 
Certainly, the petitioner’s right to retirement, what¬ 
ever it may be* was far from being a vested right 
when the act of July 1 , 1918, was superseded and 
repealed by the act of June 4, 1920. 

This action was brought in November, 1919; a 
new law for the retirement of naval reservists was 


118 


approved June 4 , 1920 . Let it be supposed that in 
the meantime this case had been decided and the 
Secretary of the Navy had been ordered by the 
court to take the action prayed in the petition, and 
no appeal had been taken from such decision. What 
would have been the effect of the new enactment of 
June 4 , 1920 , if approved immediately after such 
final order had been made? If the Secretary had 
then refused to comply with the order of the court, 
basing his refusal upon the repeal of the act approved 
July 1 , 1918 , by the new act of June 4 , 1920 , would 
the case have been one in which an attachment might 
be granted again ,t the Secretary for not complying 
with the writ? Or would it not have been neces¬ 
sary for petitioner to make a new application, under 
the act of June 4 , 1920 , and show facts necessary to 
bring him within the provisions of that act? Under 
circumstances such as are here supposed, it was held 
by the Supreme Court of Wisconsin, in the case of 
State ex rel . Calkins v. Harvey (14 Wis. 151 ), that an 
attachment ought not to be granted against the 
officer, but that in such case the relator should make 
a new application for a writ, so that a decision might 
be made as to the duty of the officer under the law 
as it then existed. If a new petition were required 
in the present case, the relator would have to set 
forth facts not appearing for his former pleadings, 
and the Secretary would then by answer make a 
different response from that contained in his previous 
answer, setting forth reasons why he has not taken 
action in the case of the petitioner under the act of 
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June 4, 1920, and its amendment of July 12, 1921, 
which is now the only law upon which the relator 
can base any claim for retirement. If a final decision 
in this case would have been set at naught by the 
enactment thereafter of the act approved June 4, 
1920, then the pending case, which had not been 
determined prior to the enactment of that act, is 
abated by the repeal of the law under which it was 
brought. The petitioner’s claim must now be 
decided under another statute, and perhaps a different 
state of facts, from those presented by the pleadings 
in this case. 

Upon a consideration of the statutes and authori¬ 
ties hereinbefore discussed, it seems necessarily to 
follow that the court below erred in rendering judg¬ 
ment against the Secretary of the Navy, after the 
enactment of June 4, 1920, for the reason, if no other, 
that said act repealed the statute under which this 
action was brought and this proceeding was thereby 
abated. 

Coming now to the main question raised by the 
contention of the petitioner, that it is the duty of the 
Secretary of the Navy to refer his case to a naval 
retiring board: The determination of this question 
involves the consideration of numerous statutory pro¬ 
visions in connection with the facts shown by the 
pleadings. Upon this branch of the case, the first 
question presented is, Whether the petitioner was 
eligible for retirement under the law as it existed 
when this proceeding was brought? If this question 
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should be answered in the affirmative, the question 
would then be presented, Whether there was an abso¬ 
lute duty resting upon the Secretary of the Navy, 
without an order from the President, to refer the case 
of the petitioner to a naval retiring board? 

From what has already been said, it will be seen 
that considerable doubt exists as to whether the law 
as it stood on February 27, 1920, when the amended 
petition was filed authorized the retirement of any 
member of the Naval Reserve Force for physical dis¬ 
ability. Prior to the enactment of July 1 , 1918, there 
had never been any dispute that such retirement for 
physical disability was not authorized for the Naval 
Reserve Force, as the act of August 29, 1916, relating 
to the Naval Reserve Force, specifically provided for 
retirement in certain cases after a specified period of 
service, and made no specific provision for retirement 
on account of physical disability, but on the contrary 
provided that “when not actively employed in the 
Navy, members of the Naval Reserve Force shall not 
be entitled to any pay, bounty, gratuity, or pension 
except as expressly provided for members of the 
Naval Reserve Force by the provisions of this act.” 
The Navy Department’s interpretation of the act of 
August 29, 1916, as shown by the record (pp. 83, 84), 
was certainly at least a possible one. In addition, no 
retirements for physical disability were made at any 
time under said act of August 29, 1916. (Rec., pp. 
39, 72.) 

The act of July 1, 1918, was at first interpreted by 
the Navy Department as authorizing retirements for 
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physical disability incurred in line of duty, and a 
small number of retirements were actually made 
thereunder (Rec., p. 85), but later this decision was 
changed and no further retirements were made under 
that act. This change of construction was appar¬ 
ently influenced by a memorandum furnished the 
Secretary of the Navy by the Chief of the Bureau of 
Medicine and Surgery (Rec., pp. 41-44), whereupon 
the Judge Advocate General reiterated his previous 
opinion that the law of 1918 did confer eligibility for 
retirement upon officers of the Naval Reserve Force 
(Rec., pp. 16-18), in which situation the Secretary of 
the Navy entertained “ grave doubts” as to the proper 
interpretation of the statutes on the subject and re¬ 
ferred the question to Congress for determination 
(Rec., p. 83). . 

The history of the case, as thus briefly recounted, 
instead of showing that the Secretary acted arbi¬ 
trarily, rather shows the serious doubt which existed 
as to the interpretation of the very ambiguous pro¬ 
vision contained in the act of July 1 , 1918, and that 
the Secretary of the Navy was actuated by no motive 
other than to conform to the legislative will. The 
said provision of July 1 , 1918, was susceptible of at 
least three interpretations, viz, first, that it was a 
limitation upon retirement as previously authorized 
for length of service, requiring as to the future that 
no member of the Naval Reserve Force should be 
retired after the prescribed period of sendee unless he 
should also be physically disabled in line of duty; 
second, that it was incomplete legislation, recognizing 
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in a certain sense perhaps, eligibility of members of 
the Naval Reserve Force for retirement on account of 
physical disability incurred in line of duty, but not 
capable of enforcement because no machinery was 
provided for its enforcement, and because no pro¬ 
vision was made as to the rank, pay, etc., of members 
so retired, and because the “members” intended to 
be affected thereby were not specified; third, that 
it was to be read in the affirmative, as conferring 
eligibility for retirement upon certain members of the 
Naval Reserve Force, leaving it to the discretion of 
the executive officers to prescribe what members 
should benefit thereby and what machinery should be 
adopted for its enforcement, and what rank, pay, etc., 
should be received by those to whom it might be 
applied. 

Much might be said in support of any one of these 
interpretations. The first interpretation suggested 
would seem to be the most obvious. Retirement in 
the reserve force for length of service having pre¬ 
viously been authorized, and the act of July 1, 1918, 
having expressly enlarged the character of service to 
be counted in computing such length of service for 
retirement, the proviso immediately following: 

Provided , That no member of the Naval 
Reserve Force shall be eligible for retirement 
other than for physical disability incurred in 
line of duty, 

would in terms seem intended to restrict retirements 
for length of service to those members who were 
suffering from physical disabilities incurred in lire 
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of duty. While it is true that the proper office of a 
proviso, which is “to limit, restrain, or otherwise 
modify the language of the enacting clause” {Quack- 
enbush v. U. S., 177 U. S. 20, 26), is not always 
observed by Congress, and it is now a “frequent 
use of the proviso in Federal legislation to introduce 

* * * new matter extending rather than limiting 

✓ 

or explaining that which has gone before” {Interstate 
Commerce Commission v. Baird , 194 U. S. 25, 36), 
nevertheless in this case it can not be disputed that 
the proviso is plainly restrictive in form, and that a 
mere reading of it conveys the immediate impression 
that it was intended as a limitation upon something 
previously authorized. Certainly its language was 
not apt to confer a new right or benefit. 

Furthermore, if read in the affirmative, as though 
it provided that “members of the Naval Reserve 
Force shall be eligible for retirement on account of 
physical disability incurred in line of duty,” what 
would be its scope? Would it apply to all members 
of the Naval Reserve Force, those in enlisted ratings 
equally with commissioned officers? If so, it would 
be a radical departure from the established legislative 
policy of the Government, which has never authorized 
the retirement of enlisted men in either the Army 
or the Navy because of physical disability. Again, 
if read in the affirmative, would it apply to enrolled 
members of the Naval Reserve Force holding merely 
provisional ranks and grades equally with com¬ 
missioned officers? If so, the Government would be 


/ 
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unfair to itself, inasmuch as such provisional ranks 
and grades are assigned, as already stated, without 
the same formal physical examination which the 
statue requires in the case of commissioned officers, 
and in fact without any physical examination being 
in terms required by the law. Of course, as in this 
case, some kind of a physical examination was held 
at the time of enrollment, but this petitioner was 
enrolled and assigned a provisional rank notwith¬ 
standing that the examining surgeon reported him 
defective (Rec., p. 24). Again, if read in the affirma¬ 
tive, what status would retired members of the Naval 
Reserve Force have? Would they be placed on the 
retired list only for the unexpired period of their 
four-year enrollment, or for life, or until recovery? 
Would they be subject to recall to active duty, as 
are officers and enlisted men on the retired list of the 
Navy, or would they occupy a privileged status 
exempting them from active duty, notwithstanding 
that they might become physically able to perform 
such duty? Would they occupy on the retired list 
the same rank or rating that they held on active duty, 
or a higher or lower rank as authorized, under vary¬ 
ing conditions, for commissioned officers of the 
Regular Navy? Would they receive on the retired 
list the full pay and allowances which they received 
on active duty, or three-fourths of their active duty 
pay as authorized for retired officers of the Regular 
Navy under certain conditions, or a percentage of 
pay based upon the amount of active service they 
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had rendered, as authorized for retired officers of 

• 

^he Navy under other conditions, or would they 
receive “in lieu of any pay, a cash gratuity” as 
provided by the Naval Reserve Force law for those 
retired after 20 years’ service, or would they be 
retired without any pay whatever, in accordance with 
the provision in the act of August 29, 1916, that 
“when not actively employed in the Navy, members 
of the Naval Reserve Force shall not be entitled to 
any pay, bounty, gratuity, or pension except as 
expressly provided for members of the Naval Reserve 
Force by the provisions of this act”? Would it 

f * * 4t 

not seem that if Congress had intended to confer 
an affirmative eligibility for retirement upon certain 
members of the Naval Reserve Force becoming 
physically disabled in line of duty, it would have 
designated the class of members to be affected, their 
status, rank, pay, etc., as it did later when the 
matter was brought to its attention by the Secretary 
of the Navy, instead of inserting in the form of a 
restrictive proviso a few words which, if they had 
the effect claimed by the petitioner, are so highly 
camouflaged as to be at least misleading to the 
casual reader, if not to the lawyer trained in the 
interpretation of statutes, and which could hardly 
have been understood by the Members of Congress 
who voted for this proviso to have such an extended 
effect as that claimed? 

These considerations would certainly have been 
sufficient to warrant the Secretary of the Navy in 
entertaining doubt as to the meaning of this proviso, 
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and in overturning the construction which he had 
previously placed thereupon. But it is contended 
that the enactment of June 4, 1920, when read in 
connection with the Secretary’s letter upon which it 
was based (Rec., p. 83) makes it plain that Congress 
did intend by the proviso of July 1 , 1918, to confer 
upon members cf the Naval Reserve Force an 
affirmative eligibility for retirement on account of 
physical disability incurred in line of duty under 

the same conditions as in the case of regular officers, 

« 

which was the interpretation originally placed upon 
the proviso by the Navy Department. While there 
is undoubtedly force in this argument, it might with 
equal force be urged that Congress, after considera¬ 
tion of the Secretary’s letter on the subject, felt that 
the law as it already stood was defective, and did 
not clearly authorize the retirement of naval re¬ 
servists for physical disability incurred in the line 
of duty, and that further legislation was necessary 
to accomplish this result. If Congress had felt that 
the law as it stood did authorize the retirement of 
naval reservists for physical disability, and that the 
Secretary of the Navy erred in the construction 
which he placed upon it, is it not reasonable to sup¬ 
pose that it would have refrained from enacting any 
further statutes on the subject and left the question 
to be settled by the courts, in which it was already 
the subject of litigation, or by the President, upon 
the advice of the Attorney General should that be 
found necessary? Such was the procedure followed 
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in the celebrated case of United States v. Kendall 
(Fed. Cas. No. 15517; 12 Pet. 522). In that case, 
Congress had enacted a statute requiring the Post¬ 
master General to credit certain mail contractors 
with the sums found due them by the solicitor, as 
provided in the statute. The Postmaster General 
construed the statute in a manner wholly unsatis¬ 
factory to the contractors. Thereupon, as appears 
from the decision of the Supreme Court (id., 612, 
613), the contractors, under the advice of the Presi¬ 
dent, presented a memorial to Congress citing the 
report of the solicitor and the refusal of the Post¬ 
master General to give them credit for the amount 
•of the solicitor’s award, and praying Congress to 
provide such remedy for the denial of their rights as 
in their wisdom might seem right and proper. The 
Judiciary Committee of the Senate, to whom this 
memorial was referred, made a report to the effect 
that Congress intended the award of the solicitor to 
be final ; and recommended that a resolution be 
passed to the effect that the Postmaster General 
ought to pay the full amount of the award; which 
resolution was unanimously adopted by the Senate. 
In the meantime, the President submitted a message 
to Congress transmitting the papers in the case and 
the views of the Postmaster General; and the 
Judiciary Committee of the Senate reported there¬ 
upon and recommended the adoption of the resolu¬ 
tion before reported. No further legislation, how¬ 
ever, w T as enated by Congress, which, as indicated 
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by the resolution of the Senate, felt that the law 
already provided adequately for the contractors’ 
relief. The court did not construe the unsuccessful 
appeal which had been made to Congress by the 
contractors as foreclosing their claim, but held that 
under the statute as it stood the contractors were 
entitled to the relief prayed. If the House Com¬ 
mittee on Naval Affairs, to whom the Secretary’s 
letter was addressed in this case, had been of the 
opinion that the law was already adequate, would it 
not have contented itself with some such action as 
was taken by the Senate committee in the Kendall 
case? If the failure of Congress to enact further 
legislation in the Kendall case was not construed by 
the courts as determining the case in favor of the 
Postmaster General’s construction, how can the 
enactment of further legislation in this case be con¬ 
strued as conclusive evidence of an interpretation 
by Congress of its previous statute contrary to the 
interpretation placed thereon by the Secretary? In 
any event, it is the function of Congress to make 
laws, not to construe them (District of Columbia v. 
Hutton , 143 U. S. 18, 27); and the proper conclusion 
from the enactment of specific legislation for the 
retirement of officers in the Naval Reserve Force on 
account of physical disability incurred in the line of 
duty, made retroactive as well as prospective, might 
well be, as already suggested, that Congress deemed 
such further legislation necessary, either for the 
reason that its previous enactment was defective, 
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or that it was not intended to confer upon reservists 
any new right or eligibility to retirement. 

However, the duty of the Secretary of the Navy 
must be judged by the law as it stood when this pro¬ 
ceeding was brought, and not by statutes subse¬ 
quently enacted. Looking back, the court might now 
conclude, in the light of subsequent events, that Con¬ 
gress intended by its enactment of July 1, 1918, to 
authorize the retirements in the Naval Reserve Force 
for physical disability incurred in the line of duty. But 
the act of June 4, 1920, was not then in force; and 
with the ambiguous provision of July 1, 1918, and the 
laws relating to the Naval Reserve Force before him, 
without the subsequent enactment of June 4, 1920, 
who will say that the Secretary was not well within 
his rights in adopting any possible interpretation of 
the statutes ? The cases on this point are too numer¬ 
ous to require extended discussion. ( Gaines v. 
Thompson , 7 Wall. 347; U. S. v. Commissioner , 5 
Wall. 563; U. S. v. Seaman , 17 How. 225, 230; Red- 
field v. Windom, 137 U. S. 636; Riverside Oil Co. v. 
Hitchcock , 190 U. S. 317; Ness v. Fisher , 223 U. S. 
683; U.S.ex rel. Hall v. Lane, 48 App. D. C. 279; 
Briggs v. Commissioner of Patents, 48 App. D. C. 175; 
Ashley v. Roper , 48 App. D. C. 69; U. S. v. Interstate 
Commerce Commission , 42 App. D. C. 514; U. S . ex 
rel . Lincoln H. Assn. v. Ewing , 42 App. D. C. 508; 
O'Brien v. Lane , 40 App. D. C. 493; Todd v. Gongwer , 
37 App. D. C. 555; Edwards v. Root , 22 App. D. C. 
419; Phillips v. Hitchcock , 19 App. D. C. 237; Lochren 
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v. Long, 6 App. D. C. 486; Hall v. Payne, 254 U. S. 
343; Bliel v. Martin, 30 N. E. 60.) 

In Edwards v. Root, supra, it was held by this court, 
quoting syllabus: 

Although there may be some question made 
as to the strict correctness of the construction 
placed by the Secretary of War upon the act of 
Congress of February 2, 1901, providing for the 
reorganization and increase of the Army, yet 
the court can not properly be asked to solve the 
doubt and control and reverse the action of the 
Secretary as against the construction that has 
been adopted and acted upon in the adminis¬ 
tration of the affairs of his department, and by 
which the rights of others may be affected. 

To the same effect is Ashley v. Roper, supra, in 
which it was said: 

But where the power granted is not minis¬ 
terial, but discretionary, the officer is free to 
adopt any of the positions warranted by the 
statute he is called upon to construe, and in 
such case the courts will not revise his judg¬ 
ment. * * * 

Having these rules to guide us, we proceed 
to inquire whether or not the language of the 
statute under analysis is susceptible of more 
than one meaning; and if so,, whether the 
decision of the Treasury officials in question 
falls within one of the meanings * * *. 

Both lines of argument have, we think, a 
basis in the statute, and we mention them not 
for the purpose of indicating our opinion as 
to which one is correct but to show that the 
statute is open to at least two constructions* 
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and that the Treasury officials in adopting 
one rather than the other did that which they 
were authorized to do, and hence their action 
is not subject to ouf control. 

In Hall v. Lane , supra, this court remarked: 

It can not be correctly said that when the 
Secretary held that the act of Congress, for¬ 
bidding adverse appropriation of the land 
during the 60-day period, did not prohibit the 
filing of an application for entry while that 
period lasted, he completely missed the sig¬ 
nificance of the act. 

Referring to the duties of the Secretary of the 
Interior, it was said in O'Brien v. Lane , supra: 

In the exercise of this power he is required 
to construe the laws enacted for his direction, 
and, so long as his construction is a possible 
one, it will not be controlled by injunction or 
mandamus. 

The reasons for the Secretary of the Navy’s action 
in this case, as given in his letter to the petitioner 
(Rec. p. 20), are not material. His answ er (Rec. p. 
39) in itself is a decision of the question of law’ pre¬ 
sented and a statement of his reasons therefor, if any 
reasons be required. In this connection it was 
remarked by the Supreme Court in Parish v. Mac- 
Veagh (214 U. S. 124): 

As we may not control the Secretary’s dis¬ 
cretion ( Riverside Oil Co. v. Hitchcock , 190 
U. S. 316), we can have no concern w ith the 
reasoning advanced by him to support its 
exercise. 
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So also, in U. S. ex rel . Hall v. Whitney (16 D. C. 
(5 Mackey) 370), it was held, quoting syllabus: 

This court has nothing to do with the 
reasons of the Secretary for rescinding such 
rule; it is sufficient that it is within the scope 
of his discretion and authority to do so. 

In that case a rule had been long established by 
the Secretary of the Navy under which a board was 
convened and determined the relative rank of the 
petitioner on the Navy list. Later this rule was 
rescinded and another adopted under a changed 
interpretation by the Secretary of the statutes be¬ 
lieved by him to govern the case. In denying the 
application the court held that: 

It is within the authority of the Secretary of 
the Navy to adopt a rule by which the relative 
rank of officers of the Navy shall be regulated, 
and afterwards to rescind such rule and adopt 
another, although the latter may have the 
effect of placing an officer in a lower relative 
rank than that assigned him under the pre¬ 
vious rule. 

See also, ex parte Schaumburg , 1 Hayw. and H. 249, 
Fed. Cas. No. 12441. 

In United States ex rel. West v. Hitchcock (205 U. S. 

• * . « . . 

80) it was sought by mandamus to require the Secre- 

9 

tary of the Interior to approve a selection by the 
relator out of lands ceded to the United States by 

* * ’ ' i I 

certain bands of Indians. Under the statute every 
member of the Wichita band of Indians was entitled 
to an allotment of lands. In holding that the relator 
was not entitled to the relief prayed the court said: 
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The Secretary must have authority to decide 
on membership in a doubtful case, and if he 
has it in any case he has it in all. Further¬ 
more, as his decision is not a matter of any 
particular form, his answer saying that he has 
decided the case is enough; for even if he had 
not decided it before, such an answer would 
announce a decision by itself. 

But the answer was not confined to a general 
allegation that the Secretary had decided the 
case. It gave the date of the decision, and the 
relator, under his plea, puts the decision in 

evidence. It was a letter which seemed to 

' 1 ) 

admit that the relator had been adopted by 
the Indians as a member of their tribe, but 
assumed that the adoption must have been 
approved by the Indian Office to be valid, as 
provided by a regulation of that department. 
The relator contends that the validity of the 
adoption was a matter purely of Indian law or 
custom, and that the department could not 
take it under control * * *. 

V 

Although the answer gave the decision a date 
this did not open it for consideration. If the 
Secretary had authority to pass on the relator’s 
right to select land, his jurisdiction did not 
depend upon his decision being right. By 
alleging that he had denied the application, he 
did not invoke the revision of his reasons by a 
court, even when he saw fit to add the date. 
He raised no question of law, but simply stood 
on his authority and put forward his decision 
as final. As we have implied, such an answer 
affirms not merely the past but the present 
determination of the answering tribunal, and 
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must be assumed to be based on reasons that 
the respondent deems adequate. Even if 
those given in the letter of July 30, 1901, had 
been bad, they could not be taken to exhaust 
the Secretary’s grounds. He has not disclosed 
to the court any statement of those grounds 
purporting to be exhaustive and complete, and 
the court can not make an incursion into his 
mental processes to see whether they were 
correct. 

In Ward v. Flood (48 Calif. 36) mandamus was 
sought to require the defendant to receive petitioner 
as a scholar in the school cf which he was the princi¬ 
pal. The petition averred that the defendant refused 
to receive the relator as a pupil for the sole reason 
that she was a colored person and that the board of 
education had assigned separate schools for such 
colored persons. The answer denied that children of 
African descent have a right to be admitted into any 
public school other than those separately organized 
for them, and averred that the defendant acted in 
accordance with regulations prescribed by the board 
of education. However, the answer further averred 
that petitioner had not received sufficient instruc¬ 
tion to enable her to enter the lowest grade in the 
school of which he was principal. In holding that 
mandamus did not lie against the principal in this 
case, because the petitioner by her pleading admitted 
the averment in the answer as to her lack of educa¬ 
tional attainments, the court said: 

It is claimed for the petitioner, however, 
that the refusal of the defendant not having 
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been placed on that ground, but on the sole 
ground that the petitioner was a colored 
person, the defendant can not now be per¬ 
mitted to set up the fact that she was not 
sufficiently advanced in learning to entitle 
her to be admitted. 

* * * If the law, under the circum¬ 
stances actually appearing in the record before 
us, forbade the respondent, as the principal of 
the school, to admit the petitioner as a pupil 
therein, the circumstance that the respondent 
put his refusal on an untenable ground ought 
not, in this proceeding, to preclude an examina¬ 
tion into the very right of the case. The 
claim of the petitioner to be admitted, and the 
corresponding duty of the defendant to admit 
her as a pupil, are governed by law; and if it 
appear, as it does unquestionably appear, 
upon the record before us, that she did not 
possess the acquirements in point of learning 
sufficient to entitle her, whatever her color, to 
be admitted to any class in the school, even 
the lowest, then the respondent must be 
considered to have correctly refused to enter¬ 
tain her application for admission, and the 
legal sufficiency of the particular reason 
assigned by him for such refusal becomes 
wholly immaterial. 

Neither is it of any importance in this case that the 
law had been given an interpretation by the Judge 
Advocate General of the Navy contrary to the 
construction afterwards placed upon it by the 
Secretary. The courts will not interfere by man¬ 
damus even where the head of a department refuses 
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to follow the judicial construction of a statute which 
is open to doubt. (Ness v. Fisher, 223 U. S. 683; 
U. S. ex rel. T. C. Street Co. v. Ewing, Commissioner 
of Patents, 42 App. D. C. 179.) 

In the Ewing case, supra, this court said: “The 
commissioner acts in these matters in a quasi-judicial 
capacity, and while he may err in not following the 
adjudication of a certain question by the courts, his 
judgment can not be controlled by mandamus sim¬ 
ply because it is in conflict with the decision of a 
court.” (See also U. S. ex rel. Moser v. Meyer, 38 
App. D. C. 13.) So also the courts will not inter¬ 
fere by mandamus to require the Secretary to give 
effect to a prior decision which he has reversed, even 
though such decision and its reversal were both in 
the particular case of the petitioner. ( Knight v. 
Lane, 228 U. S. 6; Ex parte Short, 253 Fed. Rep. 
839; Noble v. Hoover, 31 App. D. C. 311; U. S. ex 
rel . Hall v. Whitney, 16 D. C. (5 Mackey) 370; John¬ 
son v. Payne, 253 U. S. 209.) “It has never been 
doubted that any public officer in the departments 
may correct his ow n errors and open, reconsider, and 
reverse, in whole or in part, any case decided by 
himself.” (Rollins and Presbrey v. U. S., 23 Ct. 
Cls. 123.) 

However, should it be conceded that the negative 
proviso in the act of July 1 , 1918, was intended to 
confer upon members of the Naval Reserve Force 
eligibility for retirement on account of physical dis¬ 
ability incurred in the line of duty, under the same 
conditions as were already provided by law for offi- 
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cers of the Regular Navy so disabled, and that the 
act of June 4, 1920, was merely declaratory legisla¬ 
tion, and should be accepted as the legislative inter¬ 
pretation of the act of July 1 , 1918—and this is the 
most that the petitioner could possibly contend— 
what would be the result? Would this mean that 
upon the facts here presented an absolute duty 
rested upon the Secretary of the Navy to refer the 
petitioner’s case to a retiring board, contrary to his 
own judgment and without the direction of the 
President? In the first place, as so construed w r ould 
the proviso clearly include the case of this petitioner ? 
Its language was “that no member of the Naval Re¬ 
serve Force shall be eligible for retirement other 
than for physical disability incurred in the line of 
duty.” It will be noted that it uses the word “eli¬ 
gible” the same as did the later enactment of June 
4, 1920; that it uses the word “member,” wdiile the 
later enactment used the w r ord “officers”; that it 
uses the w r ords “line of duty,” w r hile the later enact¬ 
ment of June 4, 1920, as amended by the act of July 
12, 1921, uses the words “line of duty in time of war.” 

Some one must decide whether an applicant for 
retirement is a “member” of the Naval Reserve 
Force within the meaning of the statute. The 
Judge Advocate General’s opinion, as quoted in the 
record (p. 84), was that said act of July 1, 1918, 
“indicates an intention on the part of Congress to 
extend the privilege of retirement for physical 
disability incurred in the line of duty which is en¬ 
joyed by officers of the Regular Navy to those mem- 
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bers of the Naval Reserve Force in like situations”; 

that “the retirement for physical disability of an 
officer of the Naval Reserve Force will not change 

his status to that of an officer of the Regular Navy, 
as such a change in office could be accomplished only 
by an exercise of the appointing power”; and that 
upon retirement “such officer will continue to be a 
member of the Naval Reserve Force, although on 
the retired list thereof, and entitled to the same 
benefits as though he were an officer on the retired 
fist of the Regular Navy.” 

If the act of June 4, 1920, is to be accepted as 
authoritative with respect to the interpretation of 
the act of July 1, 1918, then it definitely appears 
that the retirement for physical disability author¬ 
ized in the Naval Reserve Force was limited to “ offi¬ 
cers” of that organization, and the pleadings dis¬ 
close that the petitioner is not and does not claim 
to be an “officer” of the Naval Reserve Force but 
only an enrolled member thereof holding a provi¬ 
sional rank and grade. (Rec., p. 11.) The laws 
relating to retirement for disability in the Regular 
Navy are limited to officers thereof. In terms, 
sections 1448 of the Revised Statutes, which, as 
before stated, is the only statute which provides for 
the reference of any case to a naval retiring board, 
is limited to commissioned officers. “ Whenever 
any officer , on being ordered to perform the duties 
appropriate to his commission^ reports himself unable 
to comply with such order,” etc., his case may be 
referred to a retiring board as therein provided. 
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By a construction placed by the Navy Department 
upon this section of the Revised Statutes, it was 
extended to include warrant officers as well as 
commissioned officers, and upon the correctness of 
this construction being litigated, it was held by the 
Supreme Court that, while the question was not 
free from doubt, the administrative construction 
would be accepted as correct. {Brown v. U. S ., 113 
U. S. 568, affirming 18 Ct. Cls. 537.) Thus it was 
that the word “member” in the act of July 1, 1918, 
was construed by the Navy Department to be 
limited to officers of the Naval Reserve Force as 
above set forth, and it was further specificalfy de¬ 
cided that it did not include enlisted men. 

The word “member” as used in the retire¬ 
ment legislation for the Naval Reserve Force 
is broad enough to include those enrolled in 
enlisted ratings. However, there is no statu¬ 
tory provision for the retirement of enlisted 
men of the Regular Navy on account of 
physical disability, which would indicate that 
the word “member” was used in this connec¬ 
tion in a more limited sense intended to 
include only officers of the Naval Reserve 
Force. (Opinion of Judge Advocate General 
of the Navy, October 19, 1918, published in 
Court Martial Order No. 141, October 31, 
1918, pp. 28, 29.) 

If the departmental construction most favorable 
to the petitioner be accepted, it will be seen that at 
least a serious doubt exists as to whether the act of 
1918 would apply to the petitioner, who is merely 
an enrolled member of the Naval Reserve Force 
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holding a provisional rank and grade, and not hold¬ 
ing any office in the Naval Reserve Force or under 
the United States to which he had been appointed 
by any official of the Government having the power 
to make appointments under the Constitution of the 
United States and the legislation enacted pursuant 
thereto. 

So also it will be noted that the statutes herein¬ 
before quoted with respect to retirements of officers 
of the Regular Navy for physical disability authorize 
such retirements whether or not the physical dis¬ 
ability was incurred in line of duty or as an inci¬ 
dent of the service. However, both the act of July 
1, 1918, and the act of June 4, 1920, are limited to 
members of the Naval Reserve Force who incur 
physical disability in the line of duty , while under 
the act of July 12, 1921, there is the added require¬ 
ment that it be so incurred in time of war. There¬ 
fore, when an officer of the Naval Reserve Force 
applies for retirement on account of physical dis¬ 
ability, before his case could lawfully be referred to 
a naval retiring board, there would have to be at 
least a prima facie finding that his disability was 
incurred in the line of duty; and in the Secretary’s 
answer it is denied that the disabilities of this peti¬ 
tioner were so incurred. (Rec., pp. 23, 63.) 

Is it the absolute duty of the Secretary of the Navy 
to refer the case of this petitioner to a retiring board 
when, waiving all other questions in dispute, the 
Secretary is of the opinion that the disabilities of the 
petitioner, if any such disabilities exist, were not 
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incurred by him in the line of dut}^? If, however, it 
should be conceded that the act of July 1, 1918, au¬ 
thorized retirements in the Naval Reserve Force for 
physical disabilities incurred in the line of duty, and 
that the petitioner is an officer of the Naval Reserve 
Force and embraced by the law on the subject, and 
if it should further be conceded that the petitioner 
is now suffering from disabilities which were prima 
facie incurred by him in the line of duty, and if it 
should even further be conceded that it is immaterial 
whether or not they were so incurred in time of war 
(notwithstanding that the present law makes this a 
condition), nevertheless, could the Secretary of the 
Navy be required to refer the petitioner’s case to a 
naval retiring board when the President had not so 
directed? A proper determination of this question 
requires a consideration of section 1448 of the Re¬ 
vised Statutes, which will therefore be set out at this 
point in full: 

Whenever any officer, on being ordered to 
perform the duties appropriate to his com¬ 
mission, reports himself unable to comply with 
such order, or whenever, in the judgment of 
the President, an officer is incapacitated to 
perform the duties of his office, the President, 
at his discretion, may direct the Secretary of 
the Navy to refer the case of such officer to a 
board of not more than nine nor less than five 
commissioned officers, two-fifths of whom shall 
be members of the Medical Corps of the Navy. 
Said board, except the officers taken from the 
Medical Corps, shall be composed, as far as 

69859 — 21——10 
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may be, of seniors in rank to the officer whose 
disability is inquired of. 

This section appears too plain to require construc¬ 
tion. It makes it the duty of the Secretary of the 
Navy to refer the case of an officer to a retiring board 
whenever the President, “at his discretion,” shall 
so “direct.” It is repeatedly averred in the Secre¬ 
tary’s answer—even eliminating the portions stricken 
by the court—that the President has not directed the 
Secretary of the Navy to refer the case of this peti¬ 
tioner to a naval retiring board. (Rec., pp. 32, 35, 
36, 66, 69 (two places).) Certainly these averments 
of the Secretary’s answer relate to a matter of fact 
which is admitted by the demurrer. The question 
is thus squarely presented whether the Secretaiy of 
the Navy can be required by mandamus to refer the 
case of this petitioner to a retiring board against his 
own judgment and in the absence of the President’s 
order, as required by section 1448 of the Revised 
Statutes. 

It is difficult to argue a question to which the 
answer is so plainly apparent. Had Congress seen 
fit to do so, it might have vested in the Secretary 
of the Navy authority and discretion, or even abso¬ 
lute duty, in the matter of referring cases to retiring 
boards, instead of imposing upon him merely a 
ministerial duty to carry out the orders issued to 
him by the President in that regard. The judgment 
of the court below, if sustained, would amount to a 
palpable amendment of the statute, and thus the 
exercise of legislative as well as executive power. 
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When the head of a department acts in a 
case in which Executive discretion is to be 
exercised; in which he is the mere organ of 
the Executive will; it is again repeated, that 
any application to a court to control, in any 
respect, his conduct would be rejected without 
hesitation. (Marbury v. Madison , 1 Cranch, 
137, 170, 171.) 

The President’s power of controlling an 
officer in the exercise of his official functions 
is limited, we think, to those functions which 
are by law to be exercised according to the 
will of the President, and where the order of 
the President would be a justification in 
law. In such cases only can the President 
withdraw the officer from the jurisdiction of 
the courts and cover him with the mantle 
of his own responsibility. Whenever that is 
the case, or whenever the officer himself has 
a legal discretion, and can plead that discre¬ 
tion, as a justification for refusing to do the 
thing sought to be commanded, this court 
disclaims all power to issue the writ. (U. S. 
v. Kendall , Fed. Cas. No. 15517, p. 75 A * 
affirmed, 12 Pet. 522.) 

Whether the President could lawfully delegate cj 
the Secretary of the Navy in any case the exercise 
of the judgment and discretion thus expressly vested 
by Congress in the President alone, is a question 
not free from doubt. The decision of this court in 
the case of United States ex rel. Newcomb Motor Co. 
v. Moore (30 App. D. C. 464) would, within certain 
limitations, appear to sustain such delegation of 
power. In that case, the statute provided that 
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“ whenever an application is made for a patent 
which, in the opinion of the commissioner, would 
interfere with any pending application, or with any 
unexpired patent, he shall give notice thereof to 
the applicants, or applicant and patentee, as the 
case may be, and shall direct the primary examiner 
to examine the proceeding to determine the question 
of priority of invention * * It w T as con¬ 

tended that this statute imposed a nondelegable 
duty upon the commissioner. However, the court 
held that— 

To adopt the view of the appellee would 
reverse a practice which has prevailed in the 
Patent Office since the statute was enacted 
in 1870, and would in effect render the statute 
nugatory, since it would be a physical im¬ 
possibility for the commissioner personally to 
pass upon all these preliminary questions. 
He was given assistants for that purpose. 
* * *. We think the demands of the 
statute fully met when it is provided that 
at some stage in the proceedings the personal 
opinion of the commissioner may be invoked 
by either party. 

On the other hand, it has been held by the Supreme 
Court that there are certain duties imposed upon the 
President by statute, such as the approval of the 
record of an Army court-martial, which can not be 
delegated, but which must be performed by the 
President in person. {Runkle v. U. S ., 122 U. S. 
543.) It might well be argued that the decision in 
the Runkle case applies to the duties of the President 
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under the terms of section 1448, Revised Statutes. 
However, there is nothing in the record which dis¬ 
closes that the President has ever delegated to the 
Secretary of the Navy the performance of the duties 
expressly vested in himself by that section. On 
this point, the Secretary’s answer avers “ that under 
the law no person may be placed on the retired list 
of the Navy or Naval Reserve Force of the United 
States, except in the discretion and by the order of 
the President of the United States, notwithstanding 
that they may be suffering from physical disability 
incurred in the line of duty and of permanent dura¬ 
tion” (Rec., p. 65); that under the practice in the 
case of an officer of the Regular Navy ordered before 
a naval retiring board, “ the order to such officer 
to appear before a naval retiring board was issued 
by the Secretary of the Navy, in writing, over his 
official signature, and expressly stated therein to be 
‘by direction of the President,’ in conformity with 
section 1448 of the Revised Statutes of the United 
States” (Rec., pp. 67, 68); “that if directed by the 
President to refer the case of this petitioner to a 
naval retiring board he will, as Secretary of the Navy, 
obey such direction of the President” (Rec., p. 70); 
that in the case of reservists who have been placed ‘ 
upon the retired list for physical disability incurred 
in the line of duty, such action was “taken in each 
case upon the written order of the President, over his 
personal signature as such, which said order of the 
President in each case was upon the record of the 
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proceedings of a retiring board convened in accord¬ 
ance with the Revised Statutes of the United States, 
before which retiring board the member of the Naval 
Reserve Force so retired had been ordered and per¬ 
mitted to appear by the Secretary of the Navy, as 
evidenced by an official communication addressed 
to such member over the signature of the Secretary 
of the Navy, and expressly stated therein to be ‘by 
direction of the President/ all in accordance with 
section 1448 of the Revised Statutes of the United 
States”; and that “no member of the Naval Reserve 
Force or Marine Corps Reserve was transferred to the 
retired list at any time except pursuant to the written 
order of the President in each case, as aforesaid” 
(Rec., p. 74). 

It therefore appears from the answer in this case 
that the actual retirements of officers for physical 
disability, both in the Regular Navy and in the Naval 
Reserve Force and Marine Corps Reserve, have in 
practice been made upon the personal order of the 
President given over his own signature in each case; 
and that in practice the cases of such officers have 
been referred to retiring boaids by written order of 
the Secretary of the Navy, expressly stated in each 
case to be “by direction of the President.” 

If it could be inferred from these averments that 
the Secretary of the Navy acted without the personal 
direction of the President in referring individual cases 
of members of the Naval Reserve Force or of the 
Regular Navy to naval retiring boards, it would 
nevertheless be clear that in so acting he professed to 





147 


act in the name of and for the President of the United 
States. In such cases the action of the Secretary of 
the Navy is the action of the President, and to attempt 
to coerce the Secretary of the Navy to take similar 
action in this case would undoubtedly be an attempt 
to coerce the President, which the Supreme Court 
and this court have said can not be done. (The 
Secretary v. McGarrahan , 9 Wall. 298; Holtzendorf 
v. Hay , 20 App. D. C. 576; Ray v. Garrison, 42 App. 
D. C. 34.) 

In the McGarrahan case, supra, mandamus was 
sought against the Secretary of the Interior to 
require him to issue or cause to be issued a patent 
for land. The statute (act Mar. 2, 1833, 4 Stat. 663) 
provided that "it shall be lawful for the President 
of the United States, by and with the advice and 
consent of the Senate, to appoint a Secretary * * * 
whose duty it shall be, under the direction of the 
President, to sign in his name, and for him, all 
patents for lands sold or granted under the authority 
of the United States.” An amendatory act approved 
March 3, 1841 (5 Stat. 417), provided that thereafter 
"it shall be the duty of the recorder of the General 
Land Office, in addition to the duties now required 
of him by law, to countersign all warrants issued 
from said office.” The Secretary in his answer 
pleaded to the jurisdiction of the court, among other 
things, “ because the issuing of patents for lands is, 
by the act of Congress, the duty of the President.” 
In its opinion, the court, after discussing the merits 
of the case, stated: 
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Several other objections are also taken to 
the proceedings by the Attorney General, 
which are equally decisive that the judgment 
of the court below must be reversed, one or 
two of which will be briefly noticed * * *. 

Patents for lands are required to be signed 
by the President in person, or in his name by 
a secretary under his direction, and they are 
to be countersigned by the recorder of the 
General Land Office. 

Such patents can not be issued and delivered 
to any party without the signature of the 
President, and no proceeding to compel either 
the Commissioner of the General Land Office 
or the Secretary of the Interior to issue such 
a patent can be sustained while that provision 
of law remains unrepealed. (See also United 
States v. The Commissioner, 5 Wall. 563, 565.) 

In Holtzendorf v. Hay , supra, this court said: 

The Secretary of State is the confidential, 
political agent of the President for the exe¬ 
cution of his will in matters committed to his 
discretion by the Constitution, and to coerce 
the action of the Secretary is to attempt the 
coercion of the President. 

In the more recent case of Ray v. Garrison , supra, 
a bill of injunction was sought to restrain the Secre¬ 
tary of War and the Assistant Secretary of War 
“ from taking any action or steps of whatsoever kind 
in violation of plaintiffs right to be nominated by the 
President of the United States to the Senate thereof 
as a deputy paymaster general with the rank of 
lieutenant colonel, and from taking any action or 
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steps to certify in any manner whatsoever, make 
known, or indicate to the President of the United 
States or any other officer thereof, that anyone other 
than plaintiff is entitled to such office and the nomi¬ 
nation thereto.” In affirming the decree of the lower 
court dismissing the bill, this court stated in part: 

An attempt to invoke judicial interference 
in such a case is in effect an attempt to reach 
the Executive through his representative, 
which may not be done. 

In any case where the Secretary of the Navy law¬ 
fully acts for and in the name of the President, it is 

his dutv to take such action as he knows or has 
•* 

reason to believe the President would desire to have 
him take. Upon this point it was stated by Attorney 
General Cushing in an exhaustive opinion to the 
President August 31, 1855, entitled “Relation of the 
President to the Executive Departments ’ ’ (7 Op. 
Atty. Gen. 453, 477): 

The Secretary of War and the Secretary of 
the Navy are receiving applications from, and 
addressing instructions and orders to, all the 
officers of the Army and Navy, and con¬ 
tractors and other persons within the jurisdic¬ 
tion of their respective departments * * *. 

Now, all these multiform acts are under the 
constitutional direction of the President. In 
legal theory, they are his acts. But a large 
portion of them are performed by his general 
direction without any special direction. If a 
Secretary doubt whether he has any general 
direction covering a given question—if the 
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question be new in principle or application, 
and he doubts what the President w r ould 
choose to have done in the premises—if he 
doubt, in his ow r n conscience, what should be 
done, and therefore needs the guidance of the 
President—if, in fine, the act be one of grave 
public responsibility, and he shrinks from de¬ 
ciding it of himself—in all these contingencies 
he will consult the President. 

On such consultation, in the great majority 
of cases, the Secretary will take and act upon 
the verbal direction of the President, because 
the object of the consultation is, in general, to 
ascertain the President’s will, or at most to 
determine, by conference and comparison of 
thought, what the public interest requires, just 
as in the last relation the President himself 
consults any one or all of the members of his 
Cabinet. 

In the instant case the court is not advised, nor 
was the Secretary of the Navy called upon to disclose, 
wdiat consultations, if any, were held by him with the 
President upon the question of retirements in the 
Naval Reserve Force on account of physical disa¬ 
bility, or what instructions or communications, if 
any, passed from the President to him on the subject. 
Whether the President in person directed the Secre¬ 
tary of the Navy not to refer the case of this peti¬ 
tioner to a naval retiring board, or after this litiga¬ 
tion was instituted approved the Secretary’s action 
in not making such reference and in resisting the 
attempt to invoke judicial interference, or whether 
the President gave the Secretary general instructions 
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with respect to the cases of reservists which were or 

which were not to be referred to naval retiring boards, 
are matters not disclosed by the record and as to 

which we are not authorized to indulge in conjecture. 
Nor is any such information necessary or material to 
a determination of this case. As was held by this 
court in Brown v. Root (18 App. D. C. 239), the action 
of an officer representing the President with respect 
to the military service “must be regarded as that of 
the President unless disapproved and set aside by 
him.” In this case there is at least nothing in the 
pleadings to show that the action of the Secretary of 
the Navy has ever been disapproved or set aside by 
the President. 

The Secretary of the Navy is either authorized to 
act for the President in granting or refusing the ap¬ 
plications of naval reservists to be ordered before 
naval retiring boards, or he is not so authorized to 
act. In either event, the petitioner has no standing 
in court. If the Secretary is not authorized to act 
for the President, and he has not been directed by the 
President to refer this case to a retiring board, as ad¬ 
mitted by the pleadings, then it is obvious that he 
can not be required by mandamus to take such 

action. On the other hand, if the Secretary of the 

• 

Navy is authorized to act for the President, he must 
exercise to the best of his judgment the powers and 
discretion conferred by the statute upon the Presi¬ 
dent, and in so acting he can not be controlled by the 
courts in mandamus any more than could the Presi¬ 
dent himself. When the Secretary of the Navy de- 
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nies, as he has done by his answer in this case, that 
the petitioner is suffering from physical disabilities 
which were incurred by him in the line of duty and 
which are permanent and render petitioner unfit for 
service in the Navy, how can the court require the 
Secretary to refer the petitioner’s case to a retiring 
board if the Secretary is authorized to exercise the 
President’s judgment and discretion under the stat¬ 
ute? That would be plainly a substitution by the 
court of its judgment and discretion for that of the 
executive officer who is authorized by law to act; and 
this, it is submitted, the court can not do. Further¬ 
more, even though the Secretary of the Navy may be 
authorized to act for the President in referring cases 
to naval retiring boards, this does not by any means 
establish that he is required so to act, in the absence 
of a specific direction by the President in a particular 
case. For mandamus to issue, the law must not only 
authorize the public officer to do the act sought to 
be commanded, but it must require the act to be 
done, and the duty to act must be clear and indis¬ 
putable. ( International Contracting Company v. La - 
mont , 155 U. S. 303; Moore v. Boyer , 32 App. D. C. 
243; Riverside Oil Co. v. Hitchcock , 21 App. D. C. 252, 
affirmed, 190 U. S. 317; Hall v. Whitney , 16 D. C. 
(5 Mackey) 370.) 

As the law now stands, there is no room for doubt 
that the Secretary of the Navy is authorized to exer¬ 
cise some discretion and judgment in the first instance 
with respect to applications for retirement in the 
Naval Reserve Force. This is made plain by the 
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latest enactment, approved July 12, 1921, which 

* 

requires “that application for such retirement shall 
be filed with the Secretary of the Navy not later than 
October 1, 1921.” If applications for retirement 
must be filed with the Secretary of the Navy, ob¬ 
viously the Secretary of the Navy must determine, 
primarily, whether or not the applicant is such a 
person as is entitled to file an application under the 
law which authorizes such retirement in the cases of 
“officers” of the “Naval Reserve Force” who have 
incurred “physical disability in line of duty in time 
of war.” The determination of these questions in¬ 
volves the interpretation of several statutory pro¬ 
visions and their application to the facts of the par¬ 
ticular case. The Secretary’s duty in deciding these 
questions in the first instance certainly is not minis¬ 
terial. (See Commissioner of Patents v. Whiteley , 4 
Wall. 522; U. S. ex rel. Webster v. Hitchcock y 205 U. S. 
80; Reinach v. Cortelyou f 28 App. D. C. 570; Allen v. 
Regina Music Box Co., 254 U. S. 343; Karb v. Pirsig 
(Ohio), 43 N. E. 920.) 

In the case last cited the statute under considera¬ 
tion provided: 

In case of partial permanent disability of 
any member of the fire department, caused in 
or induced by the actual performance of the 
duties of his position as such member, or 
which shall have occurred before the expiration 
of 10 years’ service in said fire department, the 
chief engineer, fire marshal, or fire chief of 
such fire department, upon an examination of 
such partially permanently disabled member 
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by the medical officer ordered by the board of 
trustees, shall have power to relieve such 
partially permanently disabled member from 
actual service at fires, and the said board of 
trustees, upon such member being relieved, 
shall authorize the payment to such partially 
permanently disabled member monthly from 
said pension fund a sum not less than $30 or 
more than $40, or in proportion to the number 
of beneficiaries of said fund as the condition of 
said pension fund may warrant, etc. 

In a mandamus proceeding arising under the 
statute quoted the court in the case cited (Karb v. 
Pirsig , supra) said* 

To entitle a person to a pension under this 
statute, it must appear that he is a member of 
the fire department; that he has a partial 
permanent disability; that such disability was 
caused in or induced by the actual performance 
of the duties of his position as such member, or 
that the disability occurred before the ex¬ 
piration of 10 years’ service in the fire depart¬ 
ment * * *. How and by whom are these 
necessary facts to be ascertained? It would 
seem that the first step should be by the 
disabled fireman himself in the form of an 
application to the board for a pension, and 
such was the course pursued in this case. 
Upon such application being made, the board 
of trustees must become satisfied in some man¬ 
ner that the applicant is a member of the fire 
department. That being determined in his 
favor, the next step is to ascertain whether his 
alleged disability was caused in or induced by 
the actual performance of the duties of his 
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position as such member. By whom shall this 
be ascertained and determined? The statute 
does not expressly say, but manifestly it is to be 
done by the trustees, because it is by the 
existence of that fact that the trustees become 
authorized to order his examination by the 
medical officer; and, as there is no other person 
named to ascertain that fact for them, it must 
follow that they must determine it for them¬ 
selves. As the statute provides for no appeal 
or review from the finding and determination 
of the trustees as to what caused or produced 
his disability, it must follow that the findings 
and determination of the trustees in that 
behalf are final. 

So in this case as the statute now provides in terms 
that applications for retirement shall be filed with the 
Secretary of the Navy, he must have the power and 
duty to decide whether or not the applicant comes 
within the provisions of the law, because if this is not 
the case the Secretary would not be required or 
authorized to receive or entertain the application. 
However, this new enactment of July 12, 1921, does 
not purport to confer upon the Secretary of the Navy 
the power or duty of referring the case of any naval 
reservist to a naval retiring board. That is still 
governed by section 1448 of the Revised Statutes, 
under the express provision in the act of July 12, 
1921, that officers of the Reserve Force shall be 
eligible for retirement “ under the same conditions 
as . now provided by law for officers of the Regular 
Navy who have incurred physical disability in line 
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of duty.” The requirement that applications be filed 
with the Secretary of the Navy may, however, be 
regarded as recognition of the fact that the Secretary 
of the Navy may act for the President in determin¬ 
ing whether or not any case should be referred to a 
naval retiring board, subject to appeal to the Presi¬ 
dent from the Secretary’s decision where unfavorable 
to the applicant. 

Reverting, then, to the provisions of section 1448 of 
the Revised Statutes, with respect to references of 
cases of regular officers to naval retiring boards: 
Even if it be conceded that the Secretary of the 
Navy has the authority and power to act for the Presi¬ 
dent in this matter, and that the express direction of 
the President is not necessary to the validity of such 
action, nevertheless the Secretary’s action could be 
sustained only in so far as it appeared to be the act 
of the President through his representative. If it 
affirmatively appeared that the act was not done by 
direction of the President but by the direction of 
some one else, no presumption could be indulged 
that the act was valid as the act of the President 
under the statute. Can the court substitute itself 
for the President and issue to the Secretary of the 
Navy the direction which Congress has said shall be 
given by the President “at his discretion”? Where 
the Secretary’s reference of a case to a naval retiring 
board recites that it is “ by direction of the President” 
this brings the case on its face within the provisions 
of section 1448, Revised Statutes, and confers 
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necessary jurisdiction upon the retiring board to 
proceed. But if the Secretary should refer the case 
of this petitioner to such board, and instead of 
reciting that he takes such action “by direction of 
the President” he should state that he acts by 
direction of the Supreme Court of the District of 
Columbia, how would the retiring board thereby 
acquire jurisdiction to proceed with the case? 

A naval retiring board is very different from any 
other board in the matter of its powers and duties.. 
In many respects it partakes more of the nature of a 
court than a board. It is expressly given, by section 
1449 of the Revised Statutes, “such powers of a 
court-martial and of a court of inquiry as may be 
necessary.” The extent of these powers is described 
in other statutes. (Sec. 1624, R. S., arts. 41, 42, 57, 
etc.; act Feb. 16, 1909, secs. 11, 12, 16; 35 Stat* 
621, 622.) They include the same power to compel 
the attendance of civilian witnesses as that possessed 
by Federal courts in criminal cases; to administer 
oaths to witnesses; to punish contempts; to take 
depositions, etc. Also, by section 1452, Revised 
Statutes, the retiring board is required to keep a* 
record of its proceedings, and by section 1450 an 
oath must be administered to the members of the 
board in each case. Any tribunal of limited juris¬ 
diction having such broad powers must proceed 
strictly in accordance with the statutes creating it 
and defining its jurisdiction. The law provides 
specifically how a naval retiring board shall acquire 
jurisdiction in any case. In the language of section 

69859—21-11 
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1448 of the Revised Statutes, under the circum¬ 
stances recited therein, “the President, at his dis¬ 
cretion, may direct the Secretary of the Navy to 
refer the case” of the individual concerned to such 
retiring board. It being admitted by the demurrer 
that the President has not directed the Secretary of 
the Navy to refer the case of this petitioner to a naval 
retiring board, that fact would seem sufficient to 
end this controversy. However, if the judgment of 
the court below be sustained, it will, in effect, be 
enabled to direct the Secretary of the Navy to refer 
this case to a naval retiring board and thus substi¬ 
tute itself for the President. Is it not self-evident 
that the retiring board would not, under such cir¬ 
cumstances, acquire jurisdiction of the case? The 
Secretary's order, issued in obedience to a writ of 
mandamus, would on its face disclose the lack of 
jurisdiction on the part of the board of whose record 
it would be a part. If, nevertheless, the retiring 
board undertook to proceed upon such a reference, 
what would be the consequence when it attempted 
to summon civilian witnesses to appear before it 
or to administer oaths to witnesses or to punish 
contempts? As the retiring board would be wholly 
without jurisdiction in the case before it, obviously 
the members of the board would be personally liable 
to parties injured by such unwarranted exercise of 
authority. Again, if the retiring board encountered 
none of these obstacles, and proceeded to a finding, 
would the Secretary of the Navy be required to 
transmit its record to the President? Would it be 
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the record of the proceedings of a naval retiring 
board within the meaning of section 1452, Revised 
Statutes? Or if the Secretary did transmit the 
record to the President, to what purpose would 
such action be taken, if the proceedings could not 
under the law be made the basis of retirement because 
not conforming to the statutes? 

Now, on the other hand, if the Secretary of the 
Navy obeyed the writ and referred this case to a 
naval retiring board by direction of the court con¬ 
tained therein and not by direction of the Presi¬ 
dent, would not the retiring board be warranted in 
refusing to take jurisdiction of the petitioner's case 
on such a reference, basing its refusal on the ground 
that it was not authorized by law to proceed except 
in a case referred to it by the Secretary of the Navy 
at the direction of the President of the United 
States? In that situation, would we have another 
mandamus proceeding against the members of the 
retiring board to compel them to proceed? Or if 
the Secretary of the Navy refused to transmit the 
board's record to the President, on the ground that 
it was not the record of a naval retiring board in a 
case of which the board had jurisdiction, would not 
another mandamus proceeding be necessary to de¬ 
termine the legality of his action? Or if the Sec¬ 
retary transmitted the record to the President, and 
advised the President that in his opinion the pro¬ 
ceedings were illegal and could not be made the basis 
of retirement, which as shown by the pleadings in 
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this case is the Secretary’s view of the matter, would 
not the President be warranted in acting upon the 
* Secretary’s advice; and if so, what court would have 
jurisdiction to compel the President to set aside his 
decision and proceed to act upon the case? And 
even if it were possible so to control the President 
by mandamus, by what process could the President 
be required to order the petitioner’s retirement 
when the law in terms authorizes the President not 
merely to approve the proceedings of a retiring 
board but to disapprove same, in his discretion, or to 
issue other “orders in the case”? It is perfectly ob¬ 
vious that the issuance of the peremptory writ as di¬ 
rected by the court below would be wholly nugatory 
and would confer no benefit upon this petitioner. 

Furthermore, as the Secretary of the Navy by the 
express terms of the statute is not required or au¬ 
thorized to refer any case to a naval retiring board 
except by the direction and with the cooperation 
of the President, who has not given him such direc¬ 
tion and is not a party to this proceeding or bound 
by the judgment, how could the court below have 
jurisdiction to render such judgment? In State 
ex rel. Danaher v. Ray (47 Mont. 570, 133 Pac. 961, 
Ann. Cas. 1915 C, 130) it was said: 

( The rule is well settled that when the writ 
will accomplish no beneficial result it will be 
denied * * *. The same rule applies where 
the official act to be performed depends upon 
the act, approval, or cooperation of a third 
person not a party, even though it is clearly 
the duty of the defendant to act. 
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To the same effect, see also In re Broderick, 56 N. 
Y. S. 99; Ball v. Lappius, 3 Ore. 55; State ex rel . 
Lacaze v. Cavanac, 30 La. Ann. 237; Lester v. Sudith, 
110 Pac. (N. M.) 1038; Berube v. TF/ieeier, 87 N. W. 
50; Laclede Gas Light Co. v. Murphy, 170 U. S. 78, 94. 

In the case last cited it was said: 

The street commissioner had no power under 
the charter and ordinances to issue the permit 
requested in the absence of the assent of the 
board of public improvements charged with 
general control; and the court could not com¬ 
mand him to do that which it was not his 
official duty to perform. 

So also it has been held that the wTit can not issue 
where the governor of the State is a necessary party, 
and the court is without jurisdiction to issue the writ 
against the governor. “ The writ must go against all 
or none.” {MeFall v. State Board of Education , 110 
S. W. 739.) The rule must be made against and the 
writ must be directed to all those, if more than one, 
whose duty it will be to execute the writ if it should 
ultimately issue; not merely those who refused or 
failed to do the act complained of. {Knights v. Ferris , 
6 Houst. Del. 282, 321.) 

No law has ever made it the duty of the Secretary 
of the Navy to carry into effect the recommendations 
of boards of medical survey—which are unknown to 
the statutory law of the country—or to refer cases to 
naval retiring boards when so recommended by such 
boards of medical survey; on the contrary the only 
duty of the Secretary of the Navy under the statute 






162 


is to refer such cases to retiring boards when directed 
so to do by the President. The issuance of the writ 
in this case would therefore require the Secretary of 
the Navy to do something which it is not his duty to 
do without it; and its object would be to require him 
to do more than the law has made it his duty to 
do—in other words, to create a new duty, and not 
to enforce the performance of an existing one. Such 
use of the writ of mandamus is forbidden by the de¬ 
cisions of the Supreme Court and other authorities. 

More can not be required of a public officer 
by mandamus than the law has made it his 
duty to do. The object of the writ is to en¬ 
force the performance of an existing duty, not 
to create a new one. ( Ex parte Rowland , 104 


t 
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U. S. 604.) 

Mandamus lies to compel a party to do that 
which it is his duty to do without it * * * 
It confers no new authority and the party to 
be coerced must have the power to perform 
the act. (. Brownville v. Logue , 129 U. S. 493, 
501; see also U. S. v. Labette Co. 7 Fed. Rep. 
318; Moser v. Meyer , 38 App. D. C. 13; God¬ 
frey v. Turner , 193 Pac. 715; San Diego and 
A. R. Co. v. California State Board of Equaliza¬ 
tion 127 Pac. 153.) 


In the case of Moser v. Meyer , supra, the appellant 
had been placed on the retire^ list of the Navy after 
40 years’ service, in accordance with section 1443 of 
the Revised Statutes. The general law provided that 
“officers retired from active service shall be placed on 
the retired list of officers of the grades to which they 
belonged respectively at the time of their retirement.” 


163 


(Sec. 1457, R. S.) The grade of appellant, at the 
time of his retirement, was that of captain in the 
Navy. There was a special act which provided that 
“any officer of the Navy, with a creditable record, 
who served during the Civil War, shall, when retired, 
be retired with the rank and three-fourths the sea pay 
of the next higher grade.” (Act Mar. 3, 1899, sec. 11, 
30 Stat. 1007.) The appellant contended that he had 
served during the Civil War within the meaning of 
this statute, in that he was a student at the Naval 
Academy during the war. The Secretary of the 
Navy decided that such student service was not 
service during the Civil War within the meaning of 
the statute. The President approved the Secretary’s 
construction of the statute as submitted to him by 
the Secretary in the appellant’s case. Accordingly, 
the appellant was retired with the rank and grade of 
captain, instead of with the rank of rear admiral, the 
next higher grade, to which he would have been en¬ 
titled had he served during the Civil War. The ap¬ 
pellant thereupon brought suit in the Court of Claims 
for “three-fourths the sea pay of the next higher 
grade.” The facts were conceded; the only question 
presented was whether the claimant’s service as a 
student at the Naval Academy was service during the 
Civil War within the meaning of the statute. The 
court decided this question in the affirmative, and 
rendered judgment in favor of the claimant, remark¬ 
ing in its opinion that claimant was “entitled to 
have been retired with the rank and three-fourths the 
sea pay of the next higher grade * * (Moser 
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v. C7. S. f 42 Ct. Cls. 86.) No appeal was prosecuted 
from this judgment. Later, in a case involving the 
same law and facts, the Court of Claims gave judg¬ 
ment against the claimant, remarking, in effect, that 
it had erred in its decision in the Moser case, in that 
it had overlooked an enactment of June 29, 1906, 
which supported the Secretary’s construction of the 
statute of 1899. (.Jasper v. U. S ., 43 Ct. Cls. 368.) 
Capt. Moser applied to the Secretary of the Navy to 
recognize his right to the rank of rear admiral in ac¬ 
cordance with the decision of the Court of Claims in 
his case. The Secretary denied the application; and 
thereupon Moser applied for mandamus to require 
the Secretary of the Navy to enter his name in the 
Navy Register as having the rank of rear admiral. 
The court below denied the writ, and in affirming its 
decision this court said: 

The retirement of officers of the Navy, 
whether occurring under section 1443 or 
according to the terms of the appropriation 
act of 1906, is made only by the President, not 
by the Secretary of the Navy * * *. 
Whatever, if any, duty the Secretary of the 
Navy has about the matter of placing names 
upon the retired list, it is not that he himself 

I shall settle the question of grade or of retire¬ 
ment, but after a determination of those 
questions by the President, with whom they 
lie, to give effect to his directions * * *. 
From both section 1443 of the Revised 
\ Statutes, U. S. Comp. Stat. 1901, page 1020, 
\ and the terms of the act of 1906, supra, it 


* 
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appears that, with the determination of the 
question of retirement, the Secretary of the 
Navy has nothing to do; it is for the President. 

In other words, the power and duty being with 
the President and not with the Secretary of the Navy, 
except as it might devolve upon the latter to give 
effect to the directions of the President on the sub¬ 
ject, it was the view of this court in the case quoted 
that mandamus would not lie against the Secretary 
of the Navy to do an act which under the law rested 
in the discretion and judgment of the President and 
which the Secretary had not the power to perform. 
The same principle applies here. It lies in the dis¬ 
cretion and judgment of the President by the 
express terms of section 1448 of the Revised Statutes, 
to decide whether or not any officer should be ordered 
before a naval retiring board; the Secretary of the 
Navy has nothing whatever to do with the matter, 
except as it devolves upon him to give effect to the 
orders which he may receive from the President on 
the subject; accordingly, the courts can not by 
mandamus require the Secretary of the Navy to 
refer this case to a retiring board, because that would 
be requiring him to do an act which under the law 
he has not the power to perform except by direction 
of the President. Of course, the Secretary of the 
Navy has the power to write a letter to the petitioner 
purporting to authorize him, by direction of the court, 
to appear before a naval retiring board; but for that 
matter, so has the clerk of this court; but such letter 
of the Secretary, based upon the order of this court, 
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would have no more authority in law than would a 
similar letter sent by the clerk of this court in pur¬ 
suance of an order given him by the court. 

Upon this branch of the case it is respectfully sub¬ 
mitted from what has been said that the court below 
was without jurisdiction to render judgment requiring 
that the Secretary of the Navy refer the case of this 
petitioner to a naval retiring board, because, first, 
the petitioner by his demurrer has admitted that his 
alleged disabilities were not incurred in the line of 
duty as a member of the Naval Reserve Force, are not 
permanent, and do not render him unfit for service in 
the Navy; second, the statute under which this pro¬ 
ceeding was brought, if construed as contended by the 
petitioner, was superseded and repealed by a subse¬ 
quent enactment prior to judgment, and this pro¬ 
ceeding thereby abated; third, the laws relating to re¬ 
tirement for physical disability in the Naval Reserve 
Force apply only to “officers,” and it appears from 
the pleadings that the petitioner is not an officer of 
the Naval Reserve Force; fourth, under the law 
existing when this proceeding was brought and as 
construed by the Secretary of the Navy, members of 
the Naval Reserve Force were not eligible for retire¬ 
ment on account of physical disability incurred in 
the line of duty; fifth, the law was susceptible of at 
least three different interpretations, and that adopted 
by the Secretary of the Navy, and which was adverse 
to the petitioner’s claim, was at least a possible one, 
and therefore can not be revised by the courts in 
mandamus proceedings; sixth, the Secretary’s answer 
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discloses ample reasons, both of law and of fact, why 
this petition should not be granted, and the Secretary 
is not confined to the reasons given in his letter to the 
petitioner; seventh, it rests in the judgment and 
discretion of the President whether any case shall be 
referred to a naval retiring board, and the President 
has not directed the Secretary of the Navy to refer 
this case to such board; eighth, in so far the Secretary 
may lawfully act for the President in this case his 
judgment can not be controlled by the courts in 
mandamus proceedings; ninth, this proceeding is an 
attempt to coerce the President, through his repre¬ 
sentative; tenth, a naval retiring board would not 
acquire jurisdiction of this case and would not be 
authorized to proceed therewith if referred to it by 
the Secretary of the Navy in obedience to the order 
of a court, instead of by the direction of the President, 
and the writ would therefore be fruitless; eleventh, 
the President is a necessary party to this proceeding, 
and the writ must be directed to all the parties whose 
duty it is to act, or to none; and twelfth, the Secretary 
of the Navy has not the power under the law to obev 
the writ if issued. 

V. 

The Supreme Court of the District of Columbia has 
not jurisdiction to grant relief by mandamus in a 
case where the petitioner has under the law another 
adequate remedy, by appeal to the President or 
by suit in the Court of Claims. 

In the answer in this case it was averred by the 
Secretary of the Navy that “ under the provisions of 
regulations issued by him as Secretary of the Navy 
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pursuant to law, to wit, section 161 of the Revised 
Statutes of the United States, it is the right of this 
petitioner to appeal to the President as the common 
superior from any order or decision of the Secretary 
of the Navy, and to forward such appeal to the 
President through the Navy Department, or to 
address such appeal directly to the President in case 
of refusal or failure of the Navy Department to for¬ 
ward same; and this defendant further states that he 
has not refused or failed to forward to the President 
any such appeal from this petitioner and that he 
has not received any such appeal to be forwarded to 
the President.” 

The regulation which is construed by the Navy 
Department as announced in the Secretary’s answer 
is the following provision contained in Naval Instruc¬ 
tions, 1913, which was in force when this proceeding 
was instituted in the court below: 

An official appeal from an order or decision 
of the Secretary of the Navy by an officer 
shall be addressed to the President as the 
common superior and be forwarded through 
the department, except in case of refusal or 
failure to forward, when it may be addressed 
directly. Similarly, an appeal from an order 
or decision of an immediate superior shall be 
addressed to the next highest common supe¬ 
rior who has power to act in the matter, and 
shall be forwarded through the immediate 
superior, or, should the latter refuse or fail 
to forward it within a reasonable time, it 
may be forwarded direct with an explanation 
of such course. (Art. 5323, Nav. Inst. 1913.) 
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This right of appeal to the President has been an 
established practice in the Navy from a very early 
date. Thus by Navy Department General Order No. 
178, issued by the Secretary of the Navy under date 
of August 5, 1872, it was provided: 

Any official question of, or appeal from, any 
order or action of the department, by any 
officer of the Navy, should be addressed to 
the President, as the common superior, and 
should be forwarded through the department, 
except in case of refusal or failure to forward, 
when they may be addressed directly. 

The general order last quoted was in force on June 
22, 1874, when the President approved the Revised 
Statutes of the United States, section 1547 of which 
reads as follows: 

The orders, regulations, and instructions 
issued by the Secretary of the Navy prior to 
July 14, 1862, with such alterations as he 
may since have adopted, with the approval of 
the President, shall be recognized as the regu¬ 
lations of the Navy, subject to alterations 
adopted in the same manner. 

The orders and regulations which were in force 
when the Revised Statutes were approved by the 
President w r ere thereby given the force of law. {Ex 
parte Reed , 100 U. S. 13, 22.) The above-quoted 
general order, with slight modifications in language, 
was embodied in the successive editions of the Navy 
Regulations, until it appeared in the Naval Instruc¬ 
tions of 1913, in the form first above quoted. 
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Where by the regulations of a department an appeal 
is provided from the decision of a subordinate official, 
such remedy must be exhausted before an appeal to 
the courts. ( Lochren v. Long , 6 App. D. C. 486, 506; 
see also Brown v. Spelman , 255 Fed. Rep. 863; 
Scammon v. American Gas Co. 160 Pac. 316.) 

In the Lochren case, supra, this court said : 

Before proceeding further we deem it proper 
to advert to a question of procedure, apparent 
on the record, lest we be understood as giving 
our unqualified sanction to the course that has 
been pursued. Relator did not seek to exer¬ 
cise his undoubted right of appeal to the 
Secretary of the Interior from the ruling of 
the Commissioner. This he should have done. 
Even where the right to the writ is otherwise 
clear, still it will not issue where there is 
another plain, legal remedy. The reasons for 
not having exercised this right of appeal are 
insufficient. 

In Brown v. Spelman , supra, decided by the Dis¬ 
trict Court for the Eastern District of New York, 
mandamus was denied in a case involving the action 
of a local board under the selective-service law in 
entering the plaintiff’s name upon the registration 
lists. In that case it appeared that the President’s 
regulations, issued pursuant to the statute, provided, 
in section 461 thereof, that— 

Whenever a claim shall be made to a local 
board that, through error or fraud, a person is 
registered who is not subject to registration, 
the board shall require the person to submit 
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his claim in writing, together with such proof 
as he may care to offer. The local board 
shall forward the claim and the proof with its . 
findings of fact and recommendation to the 
adjutant general of the State, who shall 
examine the proof, and, if he is of the opinion 
that the person was not subject to registra¬ 
tion, shall direct the local board to cancel the 
registration and amend its records accordingly. 

Mandamus was sought against the board to require 
that the petitioner’s name be stricken from the regis¬ 
tration lists. In denying the petition, the court 
said: 

There is nothing to indicate that the plain¬ 
tiff has complied with this section. It is 
plain that the regulations intend to impose 
upon local boards the duty of transmitting 
to the adjutant general of the State of New 
York any written claim and such proof as 
relates to it, if offered by the registrant, who 
claims that he has been registered by error 
or fraud and is not subject to registration. 
Upon receipt of such claim in writing, the 
local board can do nothing except forward it, 
with its finding of fact and recommendation, 
to the adjutant general of the State, and 
await instructions from the adjutant general. 
The papers do not show that the local board 
has disregarded the regulations. 

On the same principle mandamus was refused 
against a beneficiary association in Women's Catholic 
Order of Foresters v. People ex rel. Minnie Keefe v 
(59 Ill. App. 390). In that case it was shown by the 
pleadings that the appellee, who sought by mandamus 
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to be restored to membership in the association from 
which she claimed to have been wrongfully expelled, 
had not exhausted her remedy under the charter 
and by-laws of the association, which granted to 
members the right of appeal for redress within the 
order. The appellate court held that the demurrer 
to the petition should have been sustained, stating 
in its opinion: “ She must exhaust her remedy in the 
order before she can appeal to the courts, either for 
reinstatement or damages for the expulsion/’ 

In Hitchcock v. Bigboy (22 App. D. C. 275), in 
which it did not appear that there was any statute 
or regulation authorizing an appeal from the decision 
of the Secretary of the Interior, this court, in holding 
that mandamus would not lie to reverse the Interior 
Department’s construction of its own regulations 
upon the question at issue, remarked: 

If injustice and hardship result from this 
construction, as it has been ably argued that 
they would result * * *, that is an argu¬ 
ment to be addressed to those who have the 
administration of Indian affairs * * *; and 
there is always the right of appeal to the 
President, and ultimately also the right of 
appeal to the Congress of the United States. 

This petitioner, as hereinbefore suggested, also has 
the right to bring suit in the Court of Claims for the 
active-duty pay and allowances of his rank, in which 
suit the question here attempted to be litigated, as to 
the legality of the order issued by the Secretary of 
the Navy in the case of this petitioner, may be de- 
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termined, as the Court of Claims would undoubtedly 
have jurisdiction of such action. 

Assuming that such jurisdiction exists would 
furnish another reason for refusal of relief by 
way of mandamus, for that writ lies only in 
plain cases and where there is no other legal 
remedy. (Brown v. Root , 18 App. D. C. 239.) 

It is accordingly submitted that even if every 
other point in this case should be decided in favor of 
the petitioner, the judgment of the court below should 
be reversed on the ground that petitioner’s proper 
remedy is an appeal to the President from the order 
and decision of the Secretary of the Navy, and not 
an appeal to the courts by way of mandamus. 

CONCLUSION. 

The case comes to this: The petitioner having joined 
the Naval Reserve Force for a term of four years, at 
a time when, as shown by the Navy Department’s 
records, he was not physically sound, now conceives 
that he should be placed on the retired list of the 
Navy for life, on the ground that a board of medical 
survey reported him unfit for further service in the 
Navy, notwithstanding that the board based its 
report merely upon the possibility that the disabili¬ 
ties from which he had suffered might recur under 
strenuous exercise. And he insists upon his claim, 
notwithstanding the fact that by his demurrer he 
admits the Secretary’s contention that his disabilities 
were not incurred in the line of duty as a member of 
the Naval Reserve Force, that they are not perma¬ 
nent, and that they do not render him unfit for 
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service in the Navy. He feels himself aggrieved be¬ 
cause other members of the Naval Reserve Force 
have been retired for physical disabilities, while 
similar benefits are denied him. 

Had Congress left it to members of the Naval Re¬ 
serve Force to judge their own cases, and to decide 
whether and under what circumstances they should 
receive the liberal benefits of retirement for life, or 
had it permitted the President or the Secretary of the 
Navy to delegate the determination of this important 
matter to subordinate officers in the Medical Depart¬ 
ment of the Navy constituted as a board of medical 
survey, having no recognition in the statutes, it is not 
unreasonable to suppose that the law and the facts 
might frequently be given a construction which 
would extend the benefits of retirement, already most 
costly to the Government, wholly beyond bounds. 
Congress, however, was obviously, unwilling to do 
any such thing. Indeed, contrary to its general 
policy, it was apparently unwilling to confer this 
power even upon the Secretary of the Navy. It 
placed the whole subject of retirement, including 
comparatively minor incident of referring cases to 
retiring boards for investigation, in the judgment and 
discretion of the President himself. 

The President may, no doubt, to a limited extent 
act through the Secretary of the Navy in the matter 
of retirements. But whether he acts in person, or 
through his adviser at the head of the Navy depart¬ 
ment, the decision of each case is his decision, and 
neither the courts nor the President himself can re- 
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lieve him of the responsibility or deprive him of the 
power to exercise his judgment in such manner as he 
may see fit. Even if the case of this petitioner were 
meritorious he would still have no right to appeal to 
the courts in an effort to coerce the President’s 
action as attempted in this proceeding. Whether 
the President or his representative has acted rightly 
or wrongly in this case, the jurisdiction and responsi¬ 
bility rests with them and not with the courts of the 
country. If the petitioner believes that the Secre¬ 
tary’s action in refusing to refer this case to a naval 
retiring board, when the President had not directed 
such reference, was contrary to right and justice, 
he may take his appeal to the President and ask him 
to direct the Secretary to act in the desired manner; 
but no other redress is possible under the law. 

Again, if the petitioner believes that the Secretary 
acted illegally in directing that he be released from 
active duty in the Naval Reserve Force, he may like¬ 
wise appeal to the President from the Secretary’s 
order, or he may at his option treat that order as a 
nullity and bring suit in the Court of Claims for the 
pay which he would have received had the order not 
been issued. But in no possible view of this case has 
the petitioner any standing in court in this proceeding. 

Certainly the power has never been given the courts 
to review military orders issued in the course of de¬ 
mobilization following cessation of hostilities in a 
war, and to require that the commander in chief, 
through his representative, the Secretary of the Navy, 
shall cancel orders relieving from active duty under 
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such circumstances persons whose services are no 
longer required. Congress has not only never given 
such power to the courts, but it could not constitu¬ 
tionally do so, as the command of the Army and 
Navy is exclusively in the President, not subject 
to control by Congress or the courts. 

It is respectfully urged that the court below, in ren¬ 
dering judgment sustaining the petitioner's demurrer, 
has erred on many grounds, as it also erred in muti¬ 
lating the Secretary's answer which, it is submitted, 
complied with the requirements of the statute as well 
as with the decisions and practice in this jurisdiction. 
We are confident that this court in its decision will 
advise the trial tribunal that the writ of mandamus is 
never to be used to deprive the President of power of 
control over his subordinates in the military service, 
without which he would present the sorry spectacle 
of a so-called commander in chief of the armed forces 
of a great nation, lacking the power to command. 

Peyton Gordon, 

United States Attorney , 
Attorney for Appellant . 

George Melling, 

Attorney , Office of the Judge Advocate General, 
Navy Department , of Counsel . 



APPENDIX. 


ANSWER OF THE SECRETARY OF THE NAVY, SHOW- 
ING PORTIONS STRICKEN THEREFROM BY COURT. 

[Brackets indicate portions of answer stricken by court of its own motion; 
parentheses indicate portions of answer stricken on motion of peti¬ 
tioner.] 

In the Supreme Court of the District of 

Columbia. 


George A. Berry 

v. 


Josephus M. Daniels, Secre- 
tary of the Navy of the United 
States of America. 


>Law, No. 63066. 


Answer of Josephus Daniels, Secretary of the Navy 
of the United States of America, to the amended 
petition for a writ of mandamus, and to the rule 
to show cause issued in the above action on the 
second day of March, A. D. 1920. 

Josephus Daniels, Secretary of the Navy, now and 
at all times saving and reserving unto himself all 
exceptions, imperfections, uncertainties, and defects 
in the petition for a writ of mandamus filed herein, 
and reserving unto himself the benefit of the lack of 
jurisdiction of the court, appearing on the face of 
said petition, to grant the relief prayed for, and the 
lack of jurisdiction of this court to direct him, as 
Secretary of the Navy, to perform any act involving 
the exercise of his judgment and discretion in matters 

( 177 ) 
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within his jurisdiction, or to the lack of status of the 
petitioner to seek or obtain the relief sought in said 
petition, and relying on the same, as if demurrer had 
been specifically interposed, for answer to said peti¬ 
tion, or so much thereof as is material, and to said 
rule to show cause, answering, says: 

I. 

He admits that the petitioner is a citizen of the 
United States and a resident of the District of 
Columbia, and that the defendant is the Secretary 
of the Navy of the United States of America duly 
commissioned and acting as such, but states that 
the name of the defendant is Josephus Daniels and 
not Josephus M. Daniels, as named in the title of 
this case. 

II. 

He admits that the petitioner is an enrolled mem¬ 
ber of the United States Naval Reserve Force, hold¬ 
ing the provisional rank and grade of lieutenant 
commander in the Naval Auxiliary Reserve, being 
class three of the United States Naval Reserve Force, 
and was such at all the times referred to in paragraph 
four of the petition. He admits that petitioner has 
sustained physical disabilities, but has no knowledge 
that the petitioner now suffers such physical dis¬ 
abilities, and states that the evidence of record in the 
Navy Department is not sufficient to satisfy him, as 
Secretary of the Navy, and he accordingly denies 
that the aforesaid physical disabilities were incurred 
by the petitioner in line of duty as such member of 
the United States Naval Reserve Force, are perma¬ 
nent, and render the petitioner unfit for service in 
the Navy, (the evidence aforesaid being as follows, 
viz: 
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At the time of his enrollment in the United States 
Naval Reserve Force the petitioner was in receipt 
of a pension from the United States, under certificate 
numbered 1035330, Department of the Interior, 
Bureau of Pensions, based on service of such peti¬ 
tioner as private, Company “F, ” 4th U. S. Infantry, 
War with Spain. 

At the time this petitioner was examined for en¬ 
rollment in the United States Naval Reserve Force 
he was rejected for disabilities then existing, as re¬ 
ported by the examining surgeon, viz, “ defective 
teeth and growth under tongue,” which said dis¬ 
abilities were waived upon recommendation of the 
examining surgeon and of the Surgeon General of 
the Navy. 

This petitioner was examined by a board of medical 
survey at the naval hospital, Norfolk, Virginia, March 
11, 1919, which said board reported said petitioner 
“unfit for duty,” probable future duration, “ in¬ 
definite,” and recommended “that he be trans¬ 
ferred to the U. S. Naval Hospital, Washington, 
D. C., in charge of two attendants/ ’ The said board 
of medical survey further stated in its report that 
the origin of the aforesaid unfitness of this petitioner 
was “in the line of duty,” and “not the result of 
his own misconduct,” but qualified said report by 
stating that “the origin is not entirely clear, but 
may be due to exposure as above noted. Patient 
admits, however, that he is a moderate user of alcohol. 
He denies syphilis, but a spinal fluid gives a 2 plus 
noguchi reaction.”) 

[This petitioner was again examined by a board of 
medical survey, viz, on June 11, 1919, at the U. S. 
Naval Hospital, Washington, D. C., which said board 
reported said petitioner, who had been under treat- 
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ment at said hospital for eighty-nine days, “ unfit for 
duty,” probable future duration, “indefinite,” and 
recommended “that he be granted ninety days sick 
leave.” The said board of medical survey further 
stated in its report that the origin of the aforesaid 
unfitness of this petitioner was “in the line of duty,” 
and “not the result of his own misconduct/’ and that 
the “facts are as follows: Incident to stress of service. 
Upon admission to this hospital patient had complete 
paralysis of the lower limbs. He has shown marked 
improvement and is now able to walk without the 
aid of crutches. He is not in need of hospital treat¬ 
ment at this time and sick leave would be of great 
benefit to him.” 

This petitioner was again examined by a board of 
medical survey, viz, on October 14, 1919, at the 
U. S. Naval Hospital, Washington, D. C., after sick 
leave granted him pursuant to the recommendation 
of the board of survey previously held as above set 
forth, and was found and reported by the said board 
of October 14, 1919, “unfit for service,” probable 
future duration “permanent,” with recommenda¬ 
tion “that he be ordered to appear before the U. S. 
Naval Retiring Board.” The said board of medical 
survey, last held, further stated in its report that the 
origin of the unfitness of this petitioner was “ in the 
line of duty,” and “ not the result of his own miscon¬ 
duct,” and that the “facts are as follows: Incident 
to service conditions. Not due to his own miscon- 
duct. At the time of his admission examination 
showed a complete paraplegia. This condition has 
steadily improved under massage and reeducational 
treatment until he has regained all normal move¬ 
ments. There remains, however, a definite amount 
of weakness, a loss of knee jerk in the right side, and 
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it is felt that it would be unsafe to return this officer 
to duty because of the likelihood of the condition 
returning under strenuous exercise.”] 

(This petitioner addressed a letter to the Surgeon 
General of the Navy under date of October 1, 1919, 
in which he stated that “ now, with the exception of 
poor circulation and pains in the back, I am practi¬ 
cally, to all extents so far as can be observed, nor¬ 
mal”; and the petitioner further stated in the same 
letter: “My recovery is considered by the profession, 
and the laity with whom I have discussed my case, 
as nothing short of remarkable, and I feel that I owe 
my life to the untiring efforts principally of Dr. Dallas 
B. Sutton, whose wonderful knowledge of his pro¬ 
fession enabled him to make an accurate diagnosis 
at that stage of my condition when, as I have before 
stated, such was so essentially necessary.”) 

III. 

Answering paragraph 3 of the petition, this defend¬ 
ant denies that the physicial disabilities of the peti¬ 
tioner, if such now exist, and even if incurred in the 
line of duty as a member of the United States Naval 
Reserve Force, render the petitioner eligible for and 
entitled to retirement, together with all the pay, 
privileges, and emoluments which pertain thereto 
(and avers that, if the law authorizes the retirement 
of members of the United States Naval Reserve 
Force in any case for physical disabilities incurred in 
line of duty, the question whether or not such physical 
disabilities were so incurred in line of duty and are 
such as might render such members eligible for 
retirement is one which can only be ascertained and 
determined after proceedings had before a naval 
retiring board, constituted and proceeding in accord- 
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ance with the Revised Statutes of the United States, 
sections 1448, 1449, 1450, and 1451; that such naval 
retiring board could have no jurisdiction in any 
case unless and until the Secretary of the Navy by 
direction of the President, in accordance with section 
1448 of the Revised Statutes of the United States, 
should refer the cases of such members, individually, 
to such navaj retiring board; and that the determina¬ 
tion of such facts by a naval retiring board so consti¬ 
tuted and proceeding and acquiring jurisdiction in 
accordance with the aforesaid sections of the Revised 
Statutes could not render such members of the United 
States Naval Reserve Force eligible for and entitled 
to retirement unless and until the findings and 
decisions of such retiring board in each case had been 
submitted to and approved by the President of the 
United States in accordance with the Revised Statutes 
of the United States, sections 1452 and 1453. And 
this defendant avers that the existence of the physical 
disabilities in the case of this petitioner and the 
questions whether or not such disabilities, if they 
exist, were incurred by him in line of duty and are 
such as to render him eligible for retirement have not 
been inquired into or determined by a naval retiring 
board as aforesaid; that the President of the United 
States has not, in his discretion, directed the Secre¬ 
tary of the Navy to refer the case of this petitioner 
to such naval retiring board, and therefore the find¬ 
ings and decision of a naval retiring board in this 
case have not been submitted to and approved by 
the President of the United States in the manner 
provided by the aforesaid sections of the Revised 
Statutes of the United States). 
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IV. 

Answering paragraph 4 of the petition, this defend¬ 
ant admits that the existence of disability in the 
case of this petitioner was ascertained and found to 
exist by a board of medical survey of the Navy De¬ 
partment of the United States duly and lawfully 
constituted and acting according to law, to wit, in 
accordance with regulations issued by the Secretary 
of the Navy with the approval of the President as 
provided by section 1547 of the Revised Statutes of 
the United States, but states that such finding of said 
board of medical survey was made on October 14, 
1919 (and does not establish the existence of disability 
at this time, and furthermore states that the report of 
said board of medical survey, as more fully set forth 
in paragraph 2 of this answer, was on its face and in 
terms speculative and based upon the “ likelihood of 
the condition returning under strenuous exercise,” 
rather than upon the existence of definite disability 
at the time of said report by said board of medical 
survey.) 

Answering further paragraph 4 of said petition, this 
defendant admits that the said board further found 
that by reason of the said disabilities, the petitioner 
was in its opinion “ unfit for service,” that the prob¬ 
able future duration of such condition was in its 
opinion “ permanent,” and that said board in its said 
finding and report recommended as follows: “That 
he [petitioner] be ordered to appear before the U.S. 
Naval Retiring Board;” that the said findings and 
recommendations of the said board were in wTiting 
duly announced, promulgated, and reported to the 
commandant of the navy yard, Washington, D. C., 
the convening officer of said board, and the officer 
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who had ordered said survey, for transmission to the 
Bureau of Medicine and Surgery; that the said com¬ 
mandant duly approved the said findings and recom¬ 
mendation with his signature indorsed thereon and 
forwarded the same to the Bureau of Medicine and 
Surgery. But this defendant avers that the said 
recommendation of said board was disapproved by 
the said Bureau of Medicine and Surgery November 
11, 1919, over the signature of the acting chief of said 
bureau, and that the said recommendation of said 
board was in terms and personally disapproved by 
this defendant, over his signature as Secretary of the 
Navy, on November 12, 1919; and this defendant 
further states that he has the authority, power, and 
duty, in the exercise of his discretion as Secretary of 
the Navy, to disapprove the findings and recom¬ 
mendations of boards of medical survey in any case, 
and that the findings and recommendations of such 
boards are nullified and rendered invalid when so 
disapproved by him as Secretary of the Navy. 

V. 

This defendant denies that by reason of the forego¬ 
ing and the laws applicable thereto the petitioner is 
entitled to be placed on the retired list of the Navy 
or of the Naval Reserve Force of the United States, 
and states that the board of medical survey referred 
to in paragraph 4 of the petition and of this answer 
thereto was constituted and proceeded in accordance 
with the Regulations for the Government of the Navy 
of the United States, viz, articles 361 to 366 of the 
Navy Regulations, 1913, and not in accordance with 
any statute of the United States (and that such 
boards of medical survey are an instrumentality of 
the Navy Department, created by executive regula- 
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tions and limited thereby as to its functions and 
duties, not empowered to compel the attendance of 
witnesses, to take testimony under oath, or to con¬ 
duct a thorough and final examination in order to 
determine the existence and origin of physical dis- 
bility, or to ascertain and establish whether or not 
any person is suffering from disability for which he 
might lawfully be retired and to recommend the retire¬ 
ment of such person, but are merely authorized to 
conduct a preliminary investigation of an informal 
nature, consisting principally if not entirely of a 
medical examination of the patient, in conducting 
which such board frequently does not have the facil¬ 
ities for making a thorough and complete examination 
of the patient, consideration of his own unsworn 
statements and of such part of his official medical 
history as might be available to it, and to recommend 
that the patient, if deemed by it to be suffering from 
disability which it believed to be permanent, be 
ordered before a naval retiring board for further 
examination and proceedings in accordance with the 
statutes of the United States. And this defendant 
further states that the findings and recommendations 
of the aforesaid board of medical survey, even if 
approved by him as Secretary of the Navy, would not 
entitle this petitioner to be placed on the retired list 
of the Navy or Naval Reserve Force of the United 
States, and), that under the law no persons may be 
placed on the retired list of the Navy or Naval 
Reserve Force of the United States except in the 
discretion and by the order of the President of the 
United States, notwithstanding that they may be 
suffering from physical disability incurred in the line 
of duty and of permanent duration. 
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Answering further paragraph 5 of this petition, 
the defendant denies that this petitioner is entitled 
to appear before a United States Naval Retiring 
Board, for its action upon the subject of his retire¬ 
ment, and states that, even if the law authorizes the 
retirement of members of the United States Naval 
Reserve Force for physical disability incurred in line 
of duty and confers upon such members all the 
benefits and privileges of retirement enjoyed by 
officers of the Regular Navy of the United States, it 
would be necessary before such members could 
become entitled to appear before such board that 
the Secretary of the Navy by the direction of the 
President of the United States refer the cases of 
such members to a naval retiring board, in con¬ 
formity with section 1448 of the Revised Statutes 
of the United States, and the defendant further 
states that the President has not directed him, as 
Secretary of the Navy, to refer the case of this peti¬ 
tioner to a naval retiring board, and that the case 
of this petitioner has not been referred to such 
board by the Secretary of the Navy. 

VI. 

This defendant denies that at the time of the 
survey referred to in paragraph 4 of the petition 
and of this answer thereto the regulations in force 
(issued and adopted by the Secretary of the Navy 
with the approval of the President) provided for 
such a survey and report by a board of medical 
survey to the officer ordering the survey as the 
method of procedure required to be had before the 
appearance of petitioner before and the action of a 
retiring board upon the matter of his retirement. 
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VII. 

This defendant denies that according to the regu¬ 
lations (issued and adopted by the Secretary of the 
Navy with the approval of the President) in force 
at the time of the aforesaid report of the board of 
medical survey in the case of this petitioner, when a 
regular officer of the naval service of rank corre¬ 
sponding with the rank of petitioner was found and 
reported by a board of medical survey as “suffering 
physical disability incurred in line of duty, present 
condition unfit for service, probable future duration 
permanent’’ and when recommended by said board 
“That he be ordered to appear before the U. S. 
Naval Retiring Board,” it was the rule, custom, and 
regulation of the Navy Department that such officer 
be ordered as matter of course before a naval retiring 
board for its action, in order that the matter of his 
retirement might duly and regularly come before the 
President for his action; and this defendant states 
that according to the aforesaid regulations then in 
force it was the rule, custom, and regulation of the 
Navy Department that a report of a board of medical 
survey as aforesaid in the case of an officer of the 
Regular Navy as aforesaid should be acted on by 
the officer ordering said survey and transmitted by 
such officer direct to the Bureau of Medicine and 
Surgery for recommendation and further transmis¬ 
sion to the Bureau of Navigation for final action, 
and that according to the rule, custom, and regula¬ 
tion of the Navy Department such officer was not 
ordered before a naval retiring board unless the 
recommendation of the board of medical survey as 
aforesaid was approved by the Bureau of Medicine 
and Surgery, and concurred in by the Secretary of 
the Navy, and the order to such officer to appear 
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before a naval retiring board was issued by the 
Secretary of the Navy, in writing over his official 
signature and expressly stated therein to be “By 
direction of the President,” in conformity with sec¬ 
tion 1448 of the Revised Statutes of the United 
States. 


VIII. 

This defendant denies that according to the custom 
of the Navy Department and the regulations in 
force at the times referred to in paragraph 4 of the 
petition, petitioner upon the findings and report of 
said board of medical survey referred to in paragraph 
4 of the petition would have been ordered and per¬ 
mitted to appear before a naval retiring board for its 
action, except for an order issued by the defendant on 
October 29, 1919, and states that action in the case 
of this petitioner was taken in accordance with an 
order issued by this defendant over his official signa¬ 
ture as Secretary of the Navy, under date of Novem¬ 
ber 12, 1919, addressed to the Chief of the Bureau of 
Navigation, forwarding to the latter official the report 
of the board of medical survey aforesaid, and stating: 
“The recommendation of the board of medical survey 
in this case is not approved. In accordance with 
the recommendation of the Surgeon General, as set 
forth in the third indorsement, it is directed that 
this officer be ordered to proceed to his home and 
be released from active duty.” 

IX. 

(This defendant states that the question of what 
compensation, pay, and emoluments, if any, the 
petitioner or any member of the Naval Reserve 
Force will be entitled to receive if placed upon the 
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retired list of the Navy for physical disability is one 
which this defendant is advised and believes and 
accordingly avers has never been adjudicated by any 
court of competent jurisdiction, and is a question 
which, in so far as the executive branch of the Gov¬ 
ernment is concerned, is under the jurisdiction of the 
Comptroller of the Treasury, and this defendant is 
advised and believes and accordingly avers that such 
question has never been decided by the Comptroller 
of the Treasury, and) this defendant accordingly 
says that he has no information as to what com¬ 
pensation, pay, and emoluments, if any, the peti¬ 
tioner will be entitled to receive if placed upon the 
retired list of the Navy. 

X. 

This defendant admits that as Secretary of the 
Navy he has refused to permit the petitioner to appear 
before, and has prevented his appearance before, a 
naval retiring board and avers that he has not been 
directed by the President to refer the case of this 
petitioner to such naval retiring board, and this 
defendant respectfully states that this honorable 
court is without jurisdiction to order him, as Secretary 
of the Navy, to refer the case of this petitioner to 
such naval retiring board (and further says that even 
if the retirement of members of the Naval Reserve 
Force for physical disability is authorized by law, a 
naval retiring board would be without jurisdiction to 
consider and determine the case of this petitioner if 
referred to it by the Secretary of the Navy by order 
of this honorable court, and) that for such naval 
retiring board to acquire jurisdiction in the case of 
this petitioner it would be necessary that such case 
be referred to it by the Secretary of the Navy by 
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direction of the President and at the discretion of the 
President, in accordance with section 1448 of the 
Revised Statutes of the United States. 

XI. 

Defendant admits that as Secretary of the Navv he 
has prevented the petitioner from having the question 
of his eligibility for retirement presented to or con¬ 
sidered by a naval retiring board, but avers that he 
has not been directed by the President to refer the 
case of this petitioner to such naval retiring board 
and that he has not prevented the petitioner from 
appealing to the President to direct this defendant, 
as Secretary of the Navy, to refer the case of this 
petitioner to such naval retiring board, and this 
defendant further states that under the provisions of 
regulations issued by him as Secretary of the Navy 
pursuant to law, to wit, section 161 of the Revised 
Statutes of the United States, it is the right of this 
petitioner to appeal to the President as the common 
superior from any order or decision of the Secretary 
of the Navy and to forward such appeal to the Presi¬ 
dent through the Navy Department, or to address 
such appeal directly to the President in case of refusal 
or failure of the Navy Department to forward same, 
and this defendant further states that he has not 
refused or failed to forward to the President any such 
appeal from this petitioner and that he has not 
received any such appeal to be forwarded to the 
President, and this defendant further states that if 
directed by the President to refer the case of this 
petitioner to a naval retiring board he will, as Sec¬ 
retary of the Navy, obey such direction of the 
President, and this defendant respectfully states that 
this honorable court is without jurisdiction to order 
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him, as Secretary of the Navy, to refer the case of 
this petitioner to such naval retiring board. 

XII. 

This defendant denies that prior to and until the 
act of Congress of October 6th, 1917, creating “The 
Bureau of War Risk Insurance,” the petitioner upon 
the existence of the disability, findings, reports, and 
recommendations set out in paragraph 4 of the peti¬ 
tion, was thereupon entitled to appear before a naval 
retiring board. He admits that he has refused to per¬ 
mit petitioner to appear before, and has prevented 
his appearance before, a naval retiring board, but 
denies that such action of the defendant was solely 
for the reason that in the judgment of defendant 
said act of October 6th, 1917, deprived petitioner of 
eligibility for retirement for physical disability in¬ 
curred in line of duty, although he admits signing an 
official communication addressed to petitioner by de¬ 
fendant, a substantially correct copy whereof is ap¬ 
pended to the petition marked “Exhibit B” and 
made part thereof, and this defendant says that the 
facts and circumstances under which such action was 
taken and the reasons therefor were as follows, viz: 

The United States Naval Reserve Force was created 
by an act of Congress approved August 29, 1916, en¬ 
titled “An act making appropriations for the naval 
service for the fiscal year ending June thirtieth, nine¬ 
teen hundred and seventeen, and for other purposes” 
(39 Stat. at L. 556, 587), which said act of Congress 
provided in part that— 

All members of the Naval Reserve Force 
shall, when actively employed as set forth in 
this act, be entitled to the same pay, allow- 
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ances, gratuities, and other emoluments as 
officers and enlisted men of the naval service 
on active duty of corresponding rank or rating 
and of the same length of service. When not 
actively employed in the Navy, members of 
the Naval Reserve Force shall not be entitled 
to any pay, bounty, gratuity, or pension ex¬ 
cept as expressly provided for members of 
the Naval Reserve Force by the provisions 
of this act. 

The Judge Advocate General of the Navy in an 
official opinion dated May 20, 1918, held that retire¬ 
ment with pay for physical disability was not ex¬ 
pressly provided for by said act of August 29, 1916, 
relating to the Naval Reserve Force, that no retired 
list was authorized for officers of said Reserve Force, 
and that there was no law authorizing the President 
to place such officers on the retired list of the Navy, 
which said opinion w^as accepted and the substance 
thereof published by this defendant as Secretary of 
the Navy in an official publication entitled Court- 
Martial Order No. 50, 1918, dated 31 May, 1918, 
and no members of the Naval Reserve Force were in 
fact retired for physical disability under the pro¬ 
visions of said act of August 29, 1916, either before 
or after the act of October 6, 1917, referred to in 
paragraph 12 of the petition. 

On July 1 , 1918, the President approved an act 
entitled “An act making appropriations for the naval 
service for the fiscal year ending June thirtieth, nine¬ 
teen hundred and nineteen, and for other purposes,” 
(40 Stats, at L. 704, 710), which said act provided, 
in part, “that no member of the Naval Reserve 
Force shall be eligible for retirement other than for 
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physical disability incurred in line of duty.” (And 
this defendant states that the act of Congress last 
cited made no affirmative provision for the retirement 
of members of the Naval Reserve Force on account of 
physical disability incurred in line of duty, did not 
provide what procedure should be followed in ascer¬ 
taining and determining whether or not any member 
of the Naval Reserve Force was suffering from 
physical disability incurred in line of duty, did not 
provide what rank should be given members of the 
Naval Reserve Force if retired for physical disability 
incurred in line of duty, did not provide what rates 
of pay, if any, should be received by members of the 
Naval Reserve Force if retired for physical disability 
incurred in line of duty, but was negative legislation, 
conferring no affirmative right or eligibility for re¬ 
tirement upon members of the Naval Reserve Force 
for physical disability incurred in line of duty.) 

After the enactment of the law last cited the Judge 
Advocate General rendered an official opinion holding 
that said law “indicates an intention on the part of 
Congress to extend the privilege of retirement for 
physic al disability incurred in the line of duty, which 
is enjoyed by the officers of the Regular Navy, to 
those members of the Naval Reserve Force in like 
situations and while they are in the active service of 
the United States,” and that “the retirement for 
physical disability of an officer of the Naval Reserve 
Force will not change his status to that of an officer 
of the Regular Navy, as such a change in office could 
be accomplished only by the exerc ise of the appoint¬ 
ing power,” but that an officer of the Naval Reserve 
Force so retired for physical disability incurred in line 
of duty “will continue to be a member of the Naval 
Reserve Force, although on the retired list thereof 
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and entitled to the same benefits as though he were 
an officer on the retired list of the Regular Navy,” 
which said opinion of the Judge Advocate General 
was accepted and the substance thereof published 
by this defendant as Secretary of the Navy in an 
official publication entitled Court-Martial Order No. 
141, 1918, dated 31 October, 1918. And this defend¬ 
ant further states that pursuant to the law as con¬ 
strued by the Judge Advoc ate General certain mem¬ 
bers, approximately ten in number, of the United 
States Naval Reserve Fore e, and one member of the 
United States Marine Coips Reserve, were in fact 
plac ed on the retired list for physical disability in¬ 
curred in line of duty, such action being taken in each 
case upon the written order of the President over his 
personal signature as such, which said order of the 
President in each case was upon the record of pro¬ 
ceedings of a retiring board convened in accordance 
with the Revised Statutes of the United States, before 
which retiring board the member of the Naval Re¬ 
serve Force so retired had been ordered and permitted 
to appear by the Secretary of the Navy, as evidenced 
by an official communication addressed to such mem¬ 
ber over the signature of the Se; retary of the Navy, 
and expressly stated therein to be “By direction of 
the President,” all in accordance with section 1448 
of the Revised Statutes of the United States; and this 
defendant states that no member of the Naval Re¬ 
serve Force or Marine Corps Reserve was transferred 
to the retired list at any time except pursuant to the 
written order of the President in each case, as afore¬ 
said, which said orders were issued by the President 
under date of 5 June, 1919, 31 July, 1919, 2 August, 
1919, and 29 September, 1919, and each of which said 
orders stated that it was “in conformity with the 
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provisions of section 1453 of the Revised Statutes, 
and those of the act of July 1, 1918.” 

(On October 27, 1919, a written memorandum was 
furnished the defendant, as Secretary of the Navy, 
by the Chief of the Bureau of Medicine and Surgery 
of the Navy Department, which said memorandum 
was stated therein to have particular reference to the 
case of this petitioner, and in which said memo¬ 
randum it was stated in part: 

In view of the large number of temporary 
and reserve officers who are being surveyed 
for physical disability rendering them unfit 
for the service, either wholly or in part, and 
to the fact that owing to the necessity of 
demobilization of such officers hasty judg¬ 
ment without due observation must be made, 
it would appear desirable to recommend that 
such officers be disenrolled or their appoint¬ 
ments be revoked as the case may be with a 
view to placing them in a status (discharge or 
resignation) wherein they can apply for com- 
sation under the war risk act. 

The war risk act provides for compensation 
for death or disability resulting from personal 
injury suffered or disease contracted in line of 
duty by any commissioned officer or enlisted 
man or nurse when employed in active service. 
Provision is also made in this act for degrees 
of disability up to and including total disability 
and for additional compensation if the individ¬ 
ual has a wife, children, or a widowed mother 
dependent upon him. Provision is also made 
for the furnishing of such reasonable medical, 
surgical, and hospital services and supplies and 
appliances as may be necessary. Provision is 
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also made for compensation to widow or de¬ 
pendent widowed mother or dependent child 
in case of death resulting from injury or disease 
contracted in the line of duty. 

The vocational rehabilitation act adminis¬ 
tered by the Federal Board for Vocational 
Education provides for a course of vocational 
rehabilitation for individuals, receiving com¬ 
pensation for physical disability, who elect to 
follow such a course. Individuals electing to 
follow such a course are entitled to receive 
monthly compensation equal to the amount of 
their monthly pay for the last month of their 
active service or equal to the amount re¬ 
ceived by them as compensation, and, if an 
enlisted man, his family receives the compul¬ 
sory allotment and family allowance in ac¬ 
cordance with the terms of the war risk act. 
This act also provides for the payment of the 
expenses of travel, lodging, subsistence, and 
other necessary expenses of persons following 
the prescribed courses. 

Under the war risk act, section 312, it 
appears that compensation shall not be paid 
while the person is in receipt of service or 
retirement pay and that the laws providing 
for gratuities or payments in the event of 
death in the service and existing pension laws 
shall not be applicable to persons now in 
(Oct. 6, 1917) or hereafter entering the service. 
The right of officers of the regular service to 
retirement for physical disability does not 
seem to have been touched upon or repealed 
by the war risk act. It is, therefore, con¬ 
sidered that the intent of Congress was to 
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provide for all commissioned officers of the 
temporary and reserve Navy and Marine 
Corps, nurses, and for all enlisted men of the 
regular, temporary, and reserve Navy and 
Marine Corps, in the war risk act a substitute 
for previously authorized gratuities or 'pensions. 

Should officers be disenrolled or appoint¬ 
ments be revoked they could be informed of 
their right to apply for compensation to the 
Bureau of War Risk Insurance in the Treasury 
Department, and that if they so elect they 
would be continued as a supernumerary in a 
naval hospital while their application is being 
* adjudicated by the Bureau of War Risk 
Insurance. 

At or about the date of the memorandum last 
above quoted the attention of this defendant, as 
Secretary of the Navy, was directed to the fact that 
under the law officers of the Army occupying a 
status corresponding to the status of this petitioner 
were not eligible for retirement and were not in fact 
retired even for serious physical disabilities incurred 
in actual battle with the enemy in Europe, and that 
the retirement of members of the Naval Reserve 
Force for physical disability, particularly in cases 
where such disability was not incurred in action 
against the enemy, was a discrimination against such 
members of the Army and in favor of the members 
of the Naval Reserve Force which this defendant, as 
Secretary of the Navy, considered unwarranted and 
not required by the legislation enacted by Congress; 
and this defendant was further advised that under the 
circumstances stated officers of the Army so disabled 
in action with the enemy were compensated therefor 
under the laws creating the Bureau of War Risk 
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Insurance and the Federal Board for Vocational 
Education, referred to in the memorandum herein¬ 
before quoted from the Bureau of Medicine and 
Surgery; and this defendant as Secretary of the 
Navy was advised that if members of the Naval 
Reserve Force were not retired for disability in line 
of duty they would have the same right to com¬ 
pensation under the laws last mentioned as was 
enjoyed by officers of the Army in a corresponding 
status who were disabled in action; and this de¬ 
fendant believed that in the absence of contrary 
directions issued to him by the President, it was not 
incumbent upon him and he was not required by law 
to take any action in furtherance of the retirement of 
this petitioner for disability alleged to have been 
incurred in line of duty, whether or not the law 
permitted such retirement, at the discretion of the 
President, after investigation and determination of 
the facts by a naval retiring board; and this defend¬ 
ant states that he has not been directed by the 
President to refer the case of this petitioner to a naval 
retiring board.) 

XIII. 

The defendant admits that as Secretary of the 
Navy he has directed and caused and required the 
Bureau of Navigation of the Navy Department to 
issue to petitioner an order in part as follows: 

Having been found physically unfit for active 
duty in the U. S. Naval Reserve Force by the 
board of medical survey before which you 
appeared on October 14th, 1919, the Secretary 
of the Navy has directed that you be ordered 
to your home and be released from all active 
duty. 
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And this defendant states that said order issued 
by the Bureau of Navigation was dated November 
14th, 1919, and was issued pursuant to the order of 
this defendant to said Bureau of Navigation dated 
November 12, 1919, and quoted in paragraph eight 
of this answer. 

Defendant further states that the Bureau of Navi¬ 
gation, pursuant to his aforesaid order of November 
12, 1919, issued to the petitioner an order, dated 
November 17, 1919, in part as follows: 

You are hereby detached from such duty 
as may have been assigned you; will proceed 
to your home and regard yourself honorably 
discharged from active service in the Navy. 

XIV. 

This defendant is advised and believes and accord¬ 
ingly avers that said order mentioned in paragraph 
13 of the petition has already been enforced against 
the petitioner, and states that if such is not the case 
he admits that he will, unless prevented by the 
court, cause the said order to be enforced against 
the petitioner, and he respectfully states that this 
honorable court is without jurisdiction to prevent 
him, as Secretary of the Navy, from enforcing said 
order, issued by him in the exercise of his discretion 
and in the discharge of his duties under the law in 
the course of and as an incident to the demobiliza¬ 
tion of the Naval Reserve Force. 

Answering further paragraph 14 of the petition, 
this defendant states that the averment therein that 
the defendant will, unless prevented by the court, 
“deny and deprive him of retirement and its ad¬ 
vantages/ ? in so far as said averment implies that 
the enforcement of the aforesaid order against the 




petitioner will deny and deprive him of retirement 
and its advantages, is a mere conclusion of law 
which this defendant is not required to answer. 
This defendant, however, states that if this peti¬ 
tioner has any right to retirement and its advantages 
the aforesaid order and its enforcement does not de¬ 
prive him of such right. 

XV. 

This defendant denies that the petitioner is by law 
and of right entitled to be retired with pay and that his 
name be placed upon the retired list of the United 
States Navy upon and after the 14th day of Novem¬ 
ber, A. D. 1919, or any other date, for disability 
alleged in said petition to have been incurred by him 
in line of duty, upon the facts thereof having been 
ascertained in the manner alleged in said petition, 
or that, in the alternative, the petitioner is entitled 
to appear before a naval retiring board for its action 
in the premises, and for more particularity the de¬ 
fendant refers to Paragraph V of this answer. 

XVI. 

This defendant has no knowledge of what advice 
has been given said petitioner or what said petitioner 
believes, but denies that prior to and until October 
29, 1919, or any other time, the interpretation placed 
upon the acts of Congress and regulations of the 
Navy Department upon the subject of retirement, by 
the Navy Department of the United States and by 
the officials thereof having the subject for official 
discharge, was that officers of the United States 
Naval Reserve Force who had incurred physical dis¬ 
ability in the line of duty were entitled to appear 
before a naval retiring board, upon a finding and 


201 


report of a board of medical survey of the existence 
of such disability and that its probable duration was 
permanent, and upon the recommendation of a board 
of medical survey that he be “ordered to appear 
before U. S. Naval Retiring Boardand that any 
acts and regulations were by the defendant and the 
Navy Department up to said date given that effect 
and operation. 

XVII. 

Defendant admits that prior to and until October 
29, 1919, the interpretation theretofore placed upon 
the acts of Congress upon the subject of retirement 
by the Navy Department of the United States, and 
by the officials thereof having the subject for official 
discharge, was that officers of the United States Naval 
Reserve Force who had incurred physical disability 
in the line of duty were eligible to be retired with pay 
and eligible to have their names placed upon the 
retired list of the United States Naval Reserve 
Force, but states that such interpretation was limited 
to cases in which the procedure prescribed for the 
retirement of officers of the Regular Navy, as set 
forth in the Revised Statutes of the United States, 
sections 1448 to 1453, was complied with and fol¬ 
lowed, and for more particularity the defendant 
refers to Paragraph XII of this answer. 

XVIII. 

The defendant admits the averments in paragraph 
18 of the petition, but states that the Judge Advocate 
General's opinion that officers of the United States 
Naval Reserve Force incurring disability in line of 
duty are entitled by law to be retired was qualified 
by the statement that “the laws relating to officers 
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of the temporary Navy and Naval Reserve Force and 
Marine Corps Reserve plainly confer upon those offi¬ 
cers the same rights of retirement for physical disa¬ 
bility in line of duty as are given by law to officers 
of the permanent Navy and Marine Corps,” and was 
further qualified by the statement that “in the Regu¬ 
lar Navy the retirement of officers found physically 
incapacitated in line of duty is mandatory after ap¬ 
proval of such finding and no discretion then exists 
in the President or the Secretary of the Navy to do 
otherwise than retire the officer concerned”; and 
defendant further states that the order referred to in 
the petition as “the above-mentioned order of Octo¬ 
ber 29th,” is not set forth in said petition nor de¬ 
scribed therein with particularity, and he avers that 
there was no order issued under date of “October 
29th” with reference to the case of this petitioner, 
but that the orders under which action was taken in 
this case are those particularly described in Para¬ 
graph XIII of this answer, and which were issued 
by the defendant as Secretary of the Navy on Novem¬ 
ber 12, 1919, and by the Bureau of Navigation of the 
Navy Department on November 14, 1919, and No¬ 
vember 17, 1919. 


XIX. 

The defendant admits the averments in para¬ 
graph 19 of the petition, but states that he is advised 
by the Judge Advocate General and believes that the 
communication of the Judge Advocate General, 
excerpts from which are quoted in said paragraph, 
has no application and was not intended to apply 
to the facts presented in the case of this petitioner, 
in whose case there has been merely a finding of facts 
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by a board of medical survey, approved by the officer 
ordering said board but not approved by the Sec¬ 
retary of the Navy or by the President of the United 
States; (and this defendant further avers that the 
aforesaid memorandum of the Judge Advocate Gen¬ 
eral was not approved by the Secretary of the 
Navy and has never been published and promulgated 
by the Navy Department, and states that by a 
general order issued by this defendant as Secretary 
of the Navy on July 1 , 1919, known and designated 
as General Order No. 484, which said general order 
was issued by the Secretary of the Navy pursuant 
to law, and by virtue of section 161 of the Revised 
Statutes of the United States has the force and effect 
of law, it was ordered and directed that opinions 
or decisions of the Judge Advocate General “ shall 
be the basis of official action by any bureau or any 
office or officer of the Navy Department or Marine 
Corps only after the approval of such opinion or 
decision by the Secretary of the Navy;” and this 
defendant further avers that the aforesaid memo¬ 
randum of the Judge Advocate General of the Navy, 
which as aforesaid has not been approved by the 
Secretary of the Navy, is not binding upon this 
defendant or upon the United States; and this 
defendant further states that said memorandum of 
the Judge Advocate General related to the legality 
of an order issued by the Secretary of the Navy 
on October 29, 1919, relating generally to the retire¬ 
ment of certain classes of officers in the naval serv¬ 
ice, and not referring specifically or in terms to 
the case of this petitioner, and which was not ap¬ 
plied to the case of the petitioner in which action 
was taken under an order issued by the Secretary 
of the Navy with specific reference to the petitioner’s 
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case; and this defendant further states that in said 
memorandum the Judge Advocate General quali¬ 
fied his opinion as to the legality of said order of 
October 29, 1919, by recommending “ further in¬ 
vestigation of its legality,” and “further considera¬ 
tion of the legal points involved,” and by further 
recommending “that the Attorney General be asked 
for his opinion as to the legality of the aforesaid 
order;” and this defendant further states that, 
acting upon this advice of the Judge Advocate 
General contained in the aforesaid memorandum 
and in accordance therewith he had, as Secretary 
of the Navy, prior to the filing of this petition, 
given instructions that the question of the legality 
of the aforesaid order and of the action required to 
be taken thereunder be prepared for submission to 
the Attorney General of the United States for the » 
official opinion of that officer, and that the submis¬ 
sion of the aforesaid question to the Attorney 
General of the United States was prevented by the 
filing of the petition in this case, and that accord¬ 
ingly no official opinion has been rendered by the 
Attorney General as to the legality of the aforesaid 
order and of the action required to be taken there¬ 
under, and that such question has not heretofore 
been adjudicated. And this defendant further states 
that said order of October 29, 1919, and the memo¬ 
randum of the Judge Advocate General as to the 
legality of that order, are not material and have 
no application to the case of the petitioner.) 

XX. 

Defendant admits the averments in paragraph 20 
of the petition, and for more particularity refers to 
Paragraphs X and XI of this answer. 
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XXL 

Defendant admits the averments in paragraph 21 
of the petition, and for more particularity refers to 
Paragraph XII of this answer. 

Answering further said petition, this defendant 
says that the relief sought by the petitioner, “that 
the defendant forthwith permit the petitioner to 
appear before a naval retiring board for its action 
upon the subject of his retirement 'for physical dis¬ 
ability incurred in line of duty,” rests in the sound 
discretion of the President of the United States (and 
that a naval retiring board can acquire jurisdiction 
to act in any case only upon reference of such case to 
it by the Secretary of the Navy by the direction and 
at the discretion of the President of the United 
States, and that an order of this honorable court 
directing this defendant to submit the case of this 
petitioner to a naval retiring board and to permit 
the petitioner to appear before said board, and the 
reference of the case of this petitioner to such naval 
retiring board pursuant to such order of this court, 
would not confer jurisdiction upon such naval re¬ 
tiring board over the case of said petitioner). 

Defendant further says that the revocation and 
cancellation of the order referred to in paragraph 13 
of the petition rests in the sound discretion of this 
defendant as Secretary of the Navy, and that this 
court is without jurisdiction to require him to revoke 
and cancel said order. 

Defendant further says that he is not required by 
law to transmit to the President for his action the 
name of the petitioner as eligible for retirement for 
physical disability incurred in line of duty; that this 
defendant, in so far as pertains to matters within 

69859-21-14 





206 


his jurisdiction as Secretary of the Navy, must exer¬ 
cise his independent judgment uncontrolled by this 
court in deciding whether any person in the naval 
service is eligible for retirement for physical disability 
incurred in line of duty (that in cases in which the 
retirement of any person in the naval service for 
physical disability is authorized by law this defendant 
makes recommendations to the President, based 
upon the record and findings of retiring boards, as 
to whether or not such person is eligible for retire¬ 
ment for physical disability incurred in line of duty, 
and, in accordance with section 1452 of the Revised 
Statutes of the United States, transmits to the 
President the record of the proceedings and decision 
of the board in each case; that there is no record 
of proceedings of any naval retiring board in the case 
of this petitioner for this defendant to transmit to 
the President, and that if the petitioner desires to 
have his case considered by the President, and to 
have the President review the action of this de¬ 
fendant as Secretary of the Navy in any particular 
set forth in the petition and answer, he has a full, 
ample, and complete remedy under the law by appeal¬ 
ing to the President in the manner provided and 
authorized in the regulations and instructions for 
the Navy of the United States), and that this court 
is without jurisdiction to consider and determine 
whether or not this petitioner, upon the facts in his 
case, has incurred physical disability in line of duty 
for which he is eligible to be retired and to order 
and direct this defendant as Secretary of the Navy 
to certify to the President of the United States that 
petitioner is so eligible for retirement. 

Further answering said petition, this defendant 
says that the relief therein sought against him in- 
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volves the exercise of judgment and discretion in his 
official duties as Secretary of the Navy, the exercise 
of which by him this Honorable Court has no juris¬ 
diction to control. 

Wherefore, having fully answered the said petition 
and the rule to show cause issued herein, this de¬ 
fendant prays that the said petition be dismissed 
and the rule discharged, with costs. 

Josephus Daniels, 
Secretary of the Navy. 

John E. Laskey, 

Attorney of the United States in and for the 
District of Columbia , 

Per M. 

Morgan H. Beach, 

Per M. 


District of Columbia, ss: 

I, Josephus Daniels, being first duly sworn, on oath 
depose and say that I am the Secretary of the Navy 
of the United States of America; that I have read over 
the foregoing answer by me subscribed and know the 
contents thereof; that the matters and things therein 
stated of my own knowledge are true, and those 
stated upon information and belief I believe to be 
true. 

Josephus Daniels. 

Subscribed and sworn to before me this 17th day of 
March, A. D. 1920. 

[seal.] 


O 


R. H. Moses, 
Notary Public , D. C . 
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No. 3541. 


EDWIN DENBY, 

Secretary of the Navy of the United States of 

America, 

Appellant, 

vs. 

GEORGE A. BERRY, 

Appellee. 


BRIEF FOR APPELLEE 

Appellant’s brief misses the case utterly. 

The mandamus instituted below, was against 
the Secretary of the Navy; the Petitioner did not 
seek to require any affirmative action upon the 
part of the Secretary; the only relief sought was 
rather of a negative nature; it was sought only to 
require him to rescind an illegal order which he 
had issued; an order which prevented the opera¬ 
tion in the Navy of statutes which Congress had 
enacted for the government of that department 
The question arose in the following manner: 
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Certain acts of Congress gave to members of 
the Naval Reserve Force who had been perma¬ 
nently disabled in active service in the late war, 
the right to be retired on two-thirds’ pay; in the 
face of which statutes the Secretary of the Navy 
issued a general order in October, 1919, that such 
disabled officers should not be retired, but should all 
be discharged out of the Navy without pay. This 
is the order of October 29 (R. 4); and this order 
he enforced against the Appellee who had been 
found permanently disabled, and recommended for 
retirement by lawful Naval Boards, which were 
the authority exclusively clothed with the power 
to determine the question. The general order of 
October 29, was applied to Commander Berry, by 
specific individual orders, directed to him in per¬ 
son. (R. 68. R. 74-75.) 

The statutes provided: “That no member of 
the Naval Reserve Force was to be eligible for re¬ 
tirement other than for physical disability in the 
line of duty.” (40 Stat. 710.) 
and 


“All officers of the Naval Reserve Force 
and temporary officers of the Navy who 
have heretofore incurred or may hereafter 
incur physical disability in the line of duty 
shall be eligible for retirement under the 
same conditions as now provided by law for 
officers of the Regular Navy who have in¬ 
curred physical disability in line of duty.” 
(40 Stat. 834.) 
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The Secretary’s order of October 29 was (R. 4): 

“1. Hereafter when any temporary offi¬ 
cer not holding a permament status in the 
United States Navy or United States Ma¬ 
rine Corps, or any officer in the Naval Re¬ 
serve Force or Marine Corps Reserve is 
found physically disabled in line of duty by 
a report of a medical survey, such officer 
shall not hereafter be recommended to ap¬ 
pear before a retiring board. 

“2. When the officer is a temporary offi¬ 
cer not holding a permanent status in the 
United States Navy or United States Ma¬ 
rine Corps, and is found by a board of medi¬ 
cal survey to be unfit for further service, 
the recommendation shall be that his ap¬ 
pointment be revoked or that he be dis¬ 
charged. 

“3. When the officer is an officer in the 
Naval Reserve Force or Marine Corps Re¬ 
serve and is found by a board of medical 
survey to be unfit for further service he 
shall be placed on inactive duty,” etc., etc. 

In the face of the foregoing and other mandatory 
statutes upon the subject, against the written 
opinion and horrified protest of the Judge Advo¬ 
cate General of the Navy, who was his legal advisor 
and that of the Navy Department, the Secretary in¬ 
sisted upon enforcing his unwarranted and illegal 

ipse dixit, and although the Petitioner below had 

* 
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been found by the appropriate investigating boards 
of the Navy to have been permanently disabled in 
active service, nevertheless, the Secretary person¬ 
ally prevented the Petitioner’s appearance before 
a Retiring Board and now admits it in his answer 
(R. 69). A Retiring Board is the authority vested 
by statute with the exclusive power to examine 
into the existence of the right of retirement, and 
to report thereon to the President for his action 
in individual cases. No authority save the Presi¬ 
dent, can actually retire an officer. 

The mandamus, therefore, was not at all de¬ 
signed to require the Secretary to retire the Peti¬ 
tioner; the Petitioner fully understands that the 
Secretary is without power to, and cannot retire 
him; he also understands that the Secretary is 
without power to, and cannot prevent his retire¬ 
ment, if the laws of his country in whose service 
he was disabled, give him that right. 

The mandamus sought only to require the Secre¬ 
tary to rescind his illegal ipse dixit, and permit the 
law of the land to take its course; that he be re¬ 
quired to permit the Petitioner to appear before a 
Retiring Board, under and in accordance with the 
provisions of the Regulations of the Navy upon 
the subject of retirement, as those regulations had 
been created and approved by the President of the 
United States under a statute which provided for 
their existence, and which gives them the force of 
law. 

It is settled that Departmental Regulations made 
by virtue of a statute have the force of statutes in 
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the government of the affairs of the Department 
for which they have been created; not only have 
such Regulations the force of law, but the Courts 
of the United States take judicial notice of them 
without proof. 

Caha vs. The United States, 152 U. S. 

211 . 

Rio Grande Company vs. Gildersleeve, 
174 U. S. 609. 

Appellant’s brief announces the question to be: 

“Has the Supreme Court of the District 
of Columbia jurisdiction in a mandamus 
proceeding to review and to command the 
cancellation of a military order issued in 
time of war by the Secretary of the Navy?” 

There is no such question; there never was; such 
extravagance of inane folly as has not occurred to 
the Supreme Court of the District of Columbia, 
nor to any other court, nor to the Petitioner, nor 
to any one else until its unglorious birth in the 
Appellant’s brief. 

The question is, “May the head of a Govern¬ 
mental department issue an order nullifying acts 
of Congress, and when he does so, is he immune, 
from the control of the courts?” 

The Petitioner does not claim that the Secretary 
of the Navy must retire him and no such order 
was issued or contemplated by the Court below; 
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the Petitioner claims that under the law of the 
land, and the Regulations of the Navy Department, 
a Naval Retiring Board is the only authority which 
has the power to recommend him to the President 
for retirement; that while even the Retiring Board 
cannot itself retire him, that nevertheless he has 
a right to have that Board examine his case and 
determine whether it will recommend him to the 
President for retirement. 

ARGUMENT 

In its last analysis the question in the case is: 

“When statutes give Naval Reserve offi¬ 
cers who have been permanently disabled 
in active duty, the right to retirement on 
two-thirds’ pay, has the Secretary of the 
Navy the power to issue a general order 
that no such disabled officers shall be re¬ 
tired, but shall all be discharged without 
pay; has he the power in individual cases 
to enforce that general order by personally 
discharging such officers from the Navy, 
and personally preventing their appearance 
before a Retiring Board?” 

In determining the question, both Statutes and 
the Regulations of the Navy are to be considered; 
they will be examined in the following order: 

1. Statutes pertaining to retirement. 





/ 




— 
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2. Statutes rendering Naval Reserve officers eli¬ 
gible for retirement. 

3. The Regulations of the Navy fixing the pro¬ 
cedure for retirement cases. 

1. STATUTES PERTAINING TO RETIREMENT. 

Before the Naval Reserve Force was created, R. 
S. Section 1448, provided and still provides for 
Retiring Boards; and R. S. Sections 1449, 1450, 
1451, and 1452 define their powers and authority; 
there being no Naval Reserve Force at the time of 
the enactment of Section 1448, this statute, of 
course, originally contemplated only officers of the 
Regular Navy. Section 1448 particularly pro¬ 
vided how certain classes of those officers may 
sometimes find themselves before a Retiring Board, 
but makes no reference to the manner in or pro¬ 
cedure by which other classes of officers shall arrive 
before that tribunal although eligible to be re¬ 
tired; the section provides for but two classes of 
officers: 

(a) An officer who being ordered to perform 
duty reports himself unable to comply. 

(b) An officer who in the judgment of the Presi¬ 
dent is incapacitated to perform his duty. 

In either of these instances the President may 
(at his discretion) direct the Secretary of the 
Navy to refer the case of such officers to a Retir¬ 
ing Board. 
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It is not conceivable that the President shall have 
or must acquire personal knowledge of the thou¬ 
sands of cases appropriate to go to Retiring Boards 
so that he may order them there, or that he person¬ 
ally should be burdened with making an individual 
investigation and order in each of the multitude of 
such cases; therefore, the procedure appropriate 
to bring all other classes of officers before a Re¬ 
tiring Board is not provided for by this statute, 
and is not at the initiative of the President; but is 
provided for by the Regulations of the Navy De¬ 
partment. Under these Regulations, the proceed¬ 
ing is veiy naturally inaugurated by that particu¬ 
lar authority in the service, who in the nature of 
things, has personal knowledge of the physical 
condition of the officer concerned; this authority 
is naturally the Senior Officer in local command. 

The Regulations of the Navy existed under the 
authority of R. S. 1547, which provides: 

“The orders, regulations, and instruc¬ 
tions issued by the Secretary of the Navy 
prior to July 14, 1862, with such altera¬ 
tions as he may since have adopted with 
the approval of the President, shall be 
recognized as the regulations of the Navy 
subject to alterations adopted in the same 
manner.” 

It will presently be observed that the statute 
expressly withholds from the Secretary of the 
Navy any discretion whatsoever with respect to 
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the execution of the recommendations of Retiring 
Boards. R. S. Section 1449, vests in Retiring 
Boards, and not in the Secretary, authority “to 
inquire into and determine the facts touching the 
nature and occasion of the disability of any such 
officers;” R. S. Section 1451 requires the Retiring 
Board which finds an officer incapacitated for 
active service, to “also find and report the cause 
which in its judgment produced his incapacity and 
whether such cause is an incident of the service;” 
Section 1452 provides, “a record of the proceed¬ 
ings and decision of the Board in each case shall be 
transmitted to the Secretary of the Navy and shall 
be laid by him before the President for his ap¬ 
proval or disapproval, or orders in the case.” R. S. 
Section 1453 provides that when a Retiring Board 
finds that an officer is incapacitated and that his 
incapacity is the result of an incident of the service 
“such officer shall, if said decision is approved by 
the President, be retired from active service with 
retired pay—;”. The full text of these sections 
follows. (Revised Stat.) 

“Sec. 1448. Whenever any officer, on be¬ 
ing ordered to perform the duties appro¬ 
priate to his commission, reports himself 
unable to comply with such order, or when¬ 
ever, in the judgment of the President, an 
officer is incapacitated to perform the duties 
of his office, the President, at his discretion, 
may direct the Secretary of the Navy to 
refer the case of such officer to a board of 
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not more than nine nor less than five com¬ 
missioned officers, two-fifths of whom shall 
be members of the Medical Corps of the 
Navy. Said board, except the officers taken 
from the Medical Corps, shall be composed, 
as far as may be, of seniors in rank to the 
officer whose disability is inquired of. 

“Sec. 1449. Said retiring board shall be 
authorized to inquire into and determine 
the facts touching the nature and occasion 
of the disability of any such officer, and 
shall have such powers of a court-martial 
and of a court of inquiry, as may be neces¬ 
sary. 

“Sec. 1450. The members of said board 
shall be sworn in each case to discharge 
their duties honestly and impartially. 

“Sec. 1451. When said retiring board 
finds an officer incapacitated for active 
service, it shall also find and report the 
cause which, in its judgment, produced his 
incapacity, and whether such cause is an 
incident of the service. 

“Sec. 1452. A record of the proceedings 
and decision of the board in each case shall 
be transmitted to the Secretary of the Navy, 
and shall be laid by him before the Presi¬ 
dent for his approval or disapproval, or or¬ 
ders in the case. 

“Sec. 1453. When a retiring board finds 
that an officer is incapacitated for active 
service, and that his incapacity is the result 
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of an incident of the service, such officer 
shall, if said decision is approved by the 
President, be retired from active service 
with retired pay, as allowed by Chapter 8 
of this Title. 

“Sec. 1454. When said board finds that 
an officer is incapacitated for active service 
and that his incapacity is not the result of 
any incident of the service, such officer 
shall, if said decision is approved by the 
President, be retired from active service 
on furlough pay, or wholly retired from 
service with one year’s pay, as the President 
may determine. 

“Sec. 1455. No officer of the Navy shall 
be retired from active service, or wholly re¬ 
tired from the service, without a full and 
fair hearing before such Navy Retiring 
Board, if he shall demand it, except in cases 
where he may be retired by the President 
at his own request, or on account of age or 
length of service, or on account of his fail¬ 
ure to be recommended by an examining 
board for promotion.” 

So that it is indubitably apparent that the Re¬ 
tiring Board created by statute is the only author¬ 
ity which is authorized to inquire into and deter¬ 
mine the nature and occasion of the disability of 
an officer; that if the Retiring Board finds him 
disabled in active service, and so reports with the 
recommendation that he be retired, the Secretary 
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of the Navy has no discretion or choice whatever 
in the matter, but must, by the commands of man¬ 
datory law (Section 1452), lay the decision of the 
Retiring Board before the President for the Presi¬ 
dent’s action; and if he, the President, approves 
that finding, the right to retirement and retirement 
itself with pay has become fixed and absolute. 


2. RIGHT OF NAVAL RESERVE OFFICERS 

TO RETIREMENT. 

The statutes which deal with this right for Naval 
Reserve officers are of two classes, both specific and 
indirect; the specific statutes are two acts of Con¬ 
gress, one of July 1 , 1918, (40 Stat. 710): 

“That no member of the Naval Reserve 
Force shall be eligible for retirement other 
than for physical disability incurred in line 
of duty.” 

The other specific statute is that of June, 1920, 
(40 Stat. 834): 

“That all officers of the Naval Reserve 
Force and temporary officers of the Navy 
who have heretofore incurred or may here¬ 
after incur physical disability in line of 
duty shall be eligible for retirement under 
the same conditions as now provided by 
law for officers of the Regular Navy who 













have incurred physical disability in line 
of duty.” 

These two specific Acts were before the court 
below at the time of the rendition of judgment 

The indirect Acts upon the subject are as fol¬ 
lows: 

Act of Congress August 29,1916 (39 Stat. 587), 
Section 20, which provides that members of the 
Naval Reserve Corps “may be required to perform 
active service in the Navy in war time;” Section 
4 of the same Act provides that they may be or¬ 
dered into the active service by the President in 
time of war; the Act of July 5, 1918, Chapter 
114, 40 Stat., provides that when in the active 
service they “shall be subject to the laws, regula¬ 
tions, and orders for the Government of the Regu¬ 
lar Navy;” Section 19 of the Act (39 Stat. 588) 
provides: 


“All members of the Naval Reserve Force 
shall, when actively employed as set forth in 
this act, be entitled to the same pay, allow¬ 
ances, gratuities, and other emoluments as 
officers and enlisted men of the Naval serv¬ 
ice on active duty of corresponding rank or 
rating and of the same length of service.” 

These particular statutes are now appended in 
detail: 

“Active service in time of war—Enrolled 
members of the Naval Reserve Force may, 
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in time of war or national emergency, be 
required to perform active service in the 
Navy throughout the war or until the na¬ 
tional emergency ceases to exist.” 

(39 Stat. 588, Sec. 20.) 

“Ordering Into Active Service— Mem¬ 
bers of the Naval Reserve Force may be 
ordered into active service in the Navy by 
the President in time of war or when, in his 
opinion, a national emergency exists.” 

(39 Stat. 588, Sec. 4.) 

“Pay in Active Service— All members of 

* 

the Naval Reserve Force shall, when 
actively employed as set forth in this Act, 
be entitled to the same pay, allowances, 
gratuities, and other emoluments as officers 
and enlisted men of the Naval service on 
active duty of corresponding rank or rating 
and of the same length of service. When 
not actively employed in the Navy, mem¬ 
bers of the Naval Reserve Force shall not 
be entitled to any pay, bounty, gratuity, or 
pension except as expressly provided for 
members of the Naval Reserve Force by 
the provisions of this Act.” 

(39 Stat. 588, Sec. 19.) 

“Subjection to Navy Regulations; Uni¬ 
form —Enrolled members of the Naval Re¬ 
serve Force when in active service shall be 
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subject to the laws, regulations, and orders 
for the government of the Regular Navy, 
and the Secretary of the Navy may, in his 
discretion, permit the members of the Naval 
Reserve Force to wear the uniform of their 
respective ranks, grades, or ratings while 
not in active service, and such members shall, 
for any act committed by them while wear¬ 
ing the uniform of their respective ranks, 
grades, or ratings, be subject to the laws, 
regulations and orders for the government 
of the Regular Navy.” 

(40 Stat., Chapter 114, July 1,1918.) 

With the foregoing laws upon the book, the 
Legal Advisors of the Navy Department, of course, 
gave them effect, and a number of the officers of 
the Naval Reserve Force who had incurred physi¬ 
cal disability in active duty had been actually re¬ 
tired prior to October 29, 1919, the day on which 
the Secretary’s order abrogating the statute was 
promulgated (R. 16). The Secretary by his or¬ 
der of October 29, undertaking to remove the Navy 
Department from beyond the operation of the law 
of the land as enacted for that department, the 
Judge Advocate General of the Navy who by law 
is his legal advisor, in writing informed him that 
his order of October 29 is “Contrary to law and will 
result in litigation against the United States which 
can not be successfully defended.” The Judge Ad¬ 
vocate General further advised the Secretary as 
follows (R. 16-17): 
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“The laws relating to the retirement of 
temporary and Reserve officers do not pre¬ 
scribe what system shall be followed in as¬ 
certaining the fact that an officer is incapa¬ 
citated in line of duty. Under the order 
you have issued this fact is to be ascertained 
and reported on by a board of medical sur¬ 
vey, and the case is not to be referred to 
a Retiring Board. Reference to a Retiring 
Board is not necessary under the law; the 
report of a board of medical survey 
may sufficiently establish the facts 
necessary for retirement. No matter 
how the fact is established, when 
it has once been officially ascertained and 
made of record in the Navy Department 
that an officer of the temporary Navy or 
Reserve Force is disabled in line of duty 
his right to retirement under the law is 
fully established. The laws relating to offi¬ 
cers of the temporary Naval Reserve Force 
and Marine Corps Reserve plainly confer 
upon those officers the same rights of re¬ 
tirement for physical disability in line of 
duty as are given by law to officers of the 
permanent Navy and Marine Corps. They 
have been so construed by the Department, 
and this construction has been acted upon 
in specific cases. When the officers who 
are deprived of their right to retirement 
under the above-mentioned order institute 
legal proceedings, as they naturally will, 
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it will become the duty of this office on the 
part of the Navy Department and of the 
Attorney General as counsel for the Govern¬ 
ment in the courts, to defend the action re¬ 
quired by said order. It is my opinion as 
above stated that such action can not suc¬ 
cessfully be defended.” 

Finding himself alone in the assumption that 
the affairs of the Navy Department were not under 
the control of law; that none of its officers had any 
rights as independent men of which his “orders” 
might not deprive them, the Secretary laid the sub¬ 
ject before Congress in a letter which appears upon 
page 83 of the record and which letter the parties 
stipulated that the Court should consider in ruling 
upon the demurrer to the respondent’s answer; this 
letter, after reviewing certain phases of the situa¬ 
tion, conveyed to Congress the following: 


“Feeling uncertain as to the intent of 
Congress in this matter, I believe it advis¬ 
able that the question be submitted to Con¬ 
gress for determination by means of a bill 
which will either affirm in no doubtful 
terms the provisions of the act of July 1, 
1918, or provide that officers of the Naval 
Reserve Force shall not hereafter be placed 
on the retired list. 

“I have therefore to recommend that if 
your committee is favorable to the retire- 
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ment of these officers the following provi¬ 
sion be enacted: 

“That all officers of the Naval Reserve 
Force who have heretofore incurred or may 
hereafter incur physical disability in line of 
duty shall be eligible for retirement under 
the same conditions as now provided by law 
for officers of the Regular Navy who have 
incurred physical disability in line of duty. 

“If, on the other hand, your committee 
is not favorable to the retirement of said 
officers, it is recommended that the follow¬ 
ing provision be enacted: 

“That no officer of the Naval Reserve 
Force shall be eligible for retirement on ac¬ 
count of physical disability incurred in line 
of duty.” 

And Congress promptly enacted the first provi¬ 
sions in the very words suggested by him, thus 
affirming in explicit and unmistakable terms, the 
right and eligibility of Naval Reserve officers to 
retirement; this is the act of June 20, 1920. In 
the face of all of which we have the Appellant still 
asserting that the disabled officers of the Naval 
Reserve have no rights in the matter of retirement 
which HE cannot personally annul; nor which do 
not depend upon his favor; none which the Courts 
of the United States have any authority to enforce, 
or to require him to respect. 
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NAVAL REGULATIONS ON THE SUBJECT OF 

RETIREMENT. 

As above suggested, the procedure for the accom¬ 
plishment of Retirement is not provided for by 
statute in the cases of all officers; the very 
great majority are retired according to the 
routine of procedure established by the Regulations 
of the Navy, which as heretofore suggested have 
the force of law until they are changed with the 
approval of the President as to such changes. In 
examining the Regulations of the Navy it will be 
observed that reference is made therein to certain 
“Bureausand it is well to understand that these 
several Bureaus are statutory creations of Section 
419 R. S. Amongst them are the Bureau of Medi¬ 
cine and Surgery, and the Bureau of Navigation. 
The procedure contemplated by the Regulations is 
a survey, medical in its nature, and a report and 
recommendation after the survey from the Medical 
Board which has conducted it. The regulations 
(as will presently be seen) provide that a survey 
may be ordered by the person in local command; 
that the survey shall be made by a Board of Medi¬ 
cal Survey of the Navy, and its findings reported 
to the officer who convened the board, for transmis¬ 
sion to the Bureau of Medicine and Surgery; when 
the recommendation of the Board of Medical Sur¬ 
vey is that the officer surveyed be retired, the Bu¬ 
reau of Medicine and Surgery transmits the re¬ 
port to the Bureau of Navigation for submission 
to a Retiring Board; and if after the investigation 



and hearing provided for by the statute the Retir¬ 
ing Board recommends retirement, then as above 
pointed out the Secretary of the Navy has no dis¬ 
cretion in the matter, but is required by R. S. 1452 
to “lay the matter before the President for his ap¬ 
proval.” Let the regulations speak for themselves, 
they are as follows: 

Regulation 361: 

I 

“A survey may be ordered by the com¬ 
mander in chief of a fleet, the commandant 
of a station, the senior officer present, or by 
a division commander in a fleet, upon any 
officer or other person under his command, 
on the request of the senior medical officer 
of the ship or station where the person is 
serving.” 

Regulation 364: 

(1) “Reports of medical survey shall be 
made in accordance with the prescribed 
form. A definite opinion as to the origin 
of disease or injury shall be given, and a 
statement made in every case of all facts 
and circumstances connecting the disease 
or injury with the performance of duly or 
exposure incident thereto. When no unfit¬ 
ness is found it will be sufficient to state 
the fact. When unfitness is found, and is 
regarded as temporary, the phrase ‘unfit 
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for duty,’ shall be used; when permanent, 
the expression, ‘unfit for service,’ shall be 
employed. The common name of the dis¬ 
ease shall be used. Under the head of 
“Recommendation,” shall be given the con¬ 
templated disposition of the patient (Art 
R. 2902.) Whenever an enlisted man is 
sent to an insane asylum the next of kin 
shall be notified. 

(2) . “In the case of an officer, the recom¬ 
mendation may be detachment either with 
sick leave or for hospital treatment; or, if 
the unfitness is judged to be temporary, the 
officer may be recommended for hospital 
treatment, with a view to his return to the 
station. If the disability be deemed perma¬ 
nent , it may be recommended that he be 
ordered before a Retiring Board.” 

(3) . “Enlisted men shall be recom¬ 
mended to be sent to hospital for treatment, 
or to be discharged.” 

Regulation 365: 

(1). “When a person surveyed within 
the United States or the waters thereof or 
contiguous thereto, including the Caribbean 
Sea and adjacent waters, is reported unfit 
for duty, and the report of the survey is 
approved by the officer ordering it, the 
recommendation of the board as approved 
shall be carried out as soon as practicable, 
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except in cases involving discharge, travel, 
leave or retirement, which shall be referred 
to the department. At training stations 
and on receiving ships the cases of recruits 
who are surveyed by boards of medical sur¬ 
vey, shall be acted upon by the senior officer 
present, and the medical surveys, with re¬ 
port of action, shall be sent direct to the 
Bureau of Navigation. 

(2). “Final action upon medical surveys 
held outside of the limits defined in the pre¬ 
ceding paragraph, shall be taken by the 
senior officer present, except in cases of the 
retirement of officers or the discharge of 
persons enlisted in the United States. The 
reports of medical surveys shall be for¬ 
warded direct to the Bureau of Medicine 
and Surgery for further transmission to 
the Bureau of Navigation.” 

Regulation 331, sub-division 5: 

* 

(5). “When any officer on the active list 
becomes physically incapacitated to per¬ 
form the duties of his office, and the prob¬ 
able future duration of such incapacity is 
permanent or indefinite, he untt immedi¬ 
ately be ordered before a retiring board, 
and pending final action upon the question 
of his retirement will not be examined for 
promotion. The foregoing shall not apply 
to the case of an officer whose physical in- 







capacity develops after he has become due 
for promotion, and who may under such cir¬ 
cumstances be examined physically, by a 
board of medical examiners, before being 
ordered before a retiring board.” 

It savors of the ridiculous to assume or to con¬ 
tend that the Secretary of the Navy can have such a 
personal knowledge of the ramifying details of the 
various physical ailments and injuries which be¬ 
set the thousands of Naval officers, which would 
qualify or enable him to judge their cases; it is 
equally absurd to contend that Congress intended 
to impose such interminable and bottomless de¬ 
tails upon the Secretary of the Navy in person; 
in the very nature of things, the Secretary could 
not have such personal knowledge from day to day 
of the physical condition of all the officers in either 
the Atlantic, Pacific or any other fleet, to say 
nothing of the numerous officers detailed to duty 
upon ships stationed in distant foreign ports. The 
necessities of the situation require that proceed¬ 
ings for retirement for disability incurred in ac¬ 
tive service shall be by some system, and instituted 
by the officer in local command wherever that may 
be, who has observation of the case, and that the 
survey by the Board of Medical Survey shall be 
had at that place, where the officer concerned is 
able to present himself. 

Inasmuch as retirement inevitably involves the 
President’s approval of the recommendation of a 
Retiring Board, such recommendation, as the re- 
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suit of surveys wherever made, must of necessity 
arrive at Washington for the President’s action; 
and hence the provision in Regulation No. 365, that 
when 


“the report of the survey is approved by 
the officer ordering it, the recommendation 
of the Board as approved shall be carried 
out as soon as practicable, except in cases 
involving discharge, travel, leave or retire¬ 
ment, which shall be referred to the De¬ 
partment. 

« 

Can it be successfully claimed by the Appellant 
that he has under the mandatory provisions of this 
particular Regulation any authority to override 
or nullify the report of the survey when it is ap¬ 
proved by the officer ordering it? The Regulation 
is mandatory that the recommendation shall be 
carried out except in certain cases one of which 
is retirement; and this is to be referred 
to the Department: “Forwarded direct to the 
Bureau of Medicine and Surgery for further trans¬ 
mission to the Bureau of Navigation .” (Reg. 
365.) Regulation 331, sub-division 5, determines 
what shall be done with the case when it has ar¬ 
rived at the Department. Says Regulation 365, 
“The reports of Medical Surveys shall be for¬ 
warded direct to the Bureau of Medicine and Sur¬ 
gery for further transmission to the Bureau of 
Navigation.” Then says Regulation 331, sub-di- 
vision 5, “When any officer on the active list be- 
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comes physically incapacitated to perform the du¬ 
ties of his office and the probable duration of which 
incapacity is permanent or indefinite, he will im¬ 
mediately be ordered before a Retiring Board.” 

The foregoing, therefore, is the routine of pro¬ 
cedure established under authority of law whereby 
when the right to retirement is claimed by a dis¬ 
abled officer, the existence of the ground upon 
which he claims it are ascertained; the Regula¬ 
tions themselves take his case before a Retiring 
Board when the Board of Medical Survey has so 
recommended and that recommendation is ap¬ 
proved by the officer who ordered the survey; the 
Retiring Board then discharges the duty imposed 
upon it by statute of which a requirement is (R. S. 
Section 1449-1450), “to inquire into and determine 
the facts touching the nature and occasion of the 
disability of any such officers.” That the duties of 
the Retiring Board will be faithfully and honor¬ 
ably performed is assured by the requirement of 
Section 1448, that the Board shall consist of not 
more than nine or not less than five members, two- 
fifths of whom shall be of the Medical Corps of 
the Navy, and that three-fifths of the Board shall 
be composed of officers of senior rank to him whose 
disability is to be inquired of; and further insured 
by the requirement of Section 1450, “That the 
members of said Board shall be sworn in each case 
to discharge their duty honestly and impartially.” 


% 
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FACTS OF THE CASE AT BAR. 

The case of the Petitioner from its inception 
progressed in exact accordance with the statutes 
and regulations upon the subject until the time 
arrived according to that procedure for its submis¬ 
sion to a Retiring Board; and thereupon by the il¬ 
legal intervention of the Secretary, he was pre¬ 
vented from appearing before a Retiring Board, 
and discharged. The record shows (R. 11) that 
in the Petitioner’s case: 

“The existence of such disability has been 
ascertained and found to exist by a Board 
of Medical Survey of the Navy Department 
of the United States duly and lawfully con¬ 
stituted and acting according to law ;the said 
Board further found that by reason of the 
said disabilities, the petitioner was ‘unfit 
for service,’ that the probable future dur¬ 
ation of such condition was ‘permanent,’ 
and said Board in its said finding and report 
recommended as follows: ‘That he (Peti¬ 
tioner) be ordered to appear before the 
United States Retiring Board;’ the said 
findings and recommendations of the said 
Board were in writing duly announced, pro¬ 
mulgated and reported to the Commandant 
of the Navy Yard, Washington, D. C., the 
convening officer of said Board, and who 
had ordered said survey, for transmission 
to the Bureau of Medicine and Surgery; the 
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said Commandant duly approved the said 
findings and recommendation with his sig¬ 
nature endorsed thereon and forwarded the 
same to the Bureau of Medicine and Sur¬ 
gery.” 

The foregoing findings and recommendations are 
admitted in the answer which was demurred to 
(R. 64-65). 

It will not do for the Appellant to deny the ex¬ 
istence of statutes, or the existence of Depart¬ 
mental Regulations made under the authority of 
a statute; he cannot make an issue of fact out of 
these points, for the reason that the Court takes 
judicial notice of both the statute and the regula¬ 
tions and does not take his word for their existence, 
their contents or their meaning. The Court decides 
these for itself. 

The general nature of the subject of these cases 
involving as they do many of the . best young lives 
of the Nation who were willing to sacrifice their 
futures and themselves at their country’s call, is 
illuminative upon the question of “Legislative In¬ 
tent,” and indicative, perhaps, of whether laws 
passed manifestly for their benefit are to be con¬ 
strued adversely to them or construed in their 
favor; and further illuminative upon the considera¬ 
tion whether it is the policy of those laws and the 
legislative intent of Congress to vest in any one 
single individual, no matter be he Secretary of the 
Navy, the “discretion” to select which of these 
broken and ruined boys shall be accorded and which 
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shall be denied an appearance before the Retiring 
Board, which is the inevitable preliminary to all 
chance of receiving even this pitiful reward of a 
grateful Nation in the discretion of one single 
individual who, even, be he the Secretary of the 
Navy, can not but lack the superhuman ability to 
personally acquaint himself with the details of the 
thousands of cases of disabled officers who now, 
by virtue of his extravagant order of October 29th, 
are cast out into the four corners of the land 
broken, destitute, and in many instances bedridden 
and helpless. 

The Appellant’s brief states upon page 173: 

“The case comes to this; the Petitioner, 
having joined the Naval Reserve Force for 
a term of four years, at a time when as 
shown by the Navy Department Records, 
he was not physically sound, now conceives 
that he should be placed on the retired list 
of the Navy for life, on the ground that a 
Board of Medical Survey reported him un¬ 
fit for further service in the Navy, notwith¬ 
standing that the Board based its report 
merely upon the possibility that the disabil¬ 
ities from which he had suffered might re¬ 
cur under strenuous exercise. And he in¬ 
sists upon his claim, notwithstanding the 
fact that by his demurrer he admits the 
Secretary’s contention that his disabilities 
were not incurred in the line of duty as a 
member of the Naval Reserve Force.” 
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This language pictures Commander Berry to the 
mind of the casual reader, as a calculating and 
conscienceless adventurer pursuing the pathway 
of chicanery and deceit, for the consummation of 
a fraudulent enterprise against the country whose . 
war-insignia he has worn and whose colors he has 
pledged his honor to maintain. No thrust more 
spoliative of a man’s honor can be made; nor of all 
false imputations, can any be more worthy of dis¬ 
gust. For a high public officer or his representa¬ 
tive to emit the virus of a false such attack is a hu¬ 
miliation of and to the very Public itself, who in a 
certain sense is represented in this litigation. 

The Respondent does not exhibit any readiness 
to aver as a matter of fact that Commander Berry 
was “not physically sound” when he entered the 
Naval Reserve Force, nor does he seem willing to 
assume the responsibility involved in averring 
as a matter of fact, “that his disabilities were not 
incurred in the line of duty as a member of the 
Naval Reserve Force,” although the result of the 
motion to strike out from the original answer what 
he did say on these subjects, imposed upon him the 
option of either making such averments definitely 
as matters of fact by amendment, or of abandon¬ 
ing any such pretenses. 

On page 173 of the brief appears: 

“And he (Commander Berry) insists 
upon his claim notwithstanding the fact 
that by his demurrer he admits the Secre¬ 
tary’s contention that his disabilities were 
not incurred in the line of duty as a member 
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of the Naval Reserve Force, that they are 
not permanent, and that they do not render 
him unfit for service in the Navy.” 

The refutation of this extravagant blunder 
stands in the very pleading which was demurred 
to; this pleading having been the “fair copy,” filed 
by the Respondent after many averments con¬ 
tained in his original answer had been stricken out 
upon motion in the Court below, because they had 
nothing to do with the case. 

The “fair copy” of the answer appears upon 
pages 61-82 of the Record. 

Paragraph 2 of the original answer (R. 23) con¬ 
tained : 


“He admits that Petitioner has sustained 
physical disabilities, but has no knowledge 
that the Petitioner now suffers such physi¬ 
cal disabilities, and states that the evidence 
of record in the Navy Department is not 
sufficient to satisfy him, as Secretary of 
the Navy, and he accordingly denies that 
the aforesaid physical disabilities were in¬ 
curred by the Petitioner in line of duty as 
such member of the United States Naval 
Reserve Force, are permanent, and render 
the Petitioner unfit for service in the 
Navy.” 

Then followed in the original answer two and 
a half printed pages of that which the Respondent 
in his answer himself called “the evidence.” 




It is to be observed that there was no averment 
in the answer as to the fact of Commander Berry's 
disabilities or how they were sustained; the an¬ 
swer said only that the Respondent “has no knowl¬ 
edge that the Petitioner now suffers such physical 
disabilities,” and that “the evidence of record in 
the Navy Department is not sufficient to satisfy 
him as Secretary of the Navy, etc.” The “fair 
copy” of the answer (R. 61-6582), which was the 
pleading demurred to, contains no averment upon 
the point except that above quoted (paragraph 2, 
R. 62-63). It was this and no more than this that 
the demurrer admitted; the demurrer admitted 
“that Petitioner has sustained physical disabili¬ 
ties;” the demurrer admitted that the Secretary 
“has no knowledge that the Petitioner now suffers 
such physical disabilities;” the demurrer admitted 
that “the evidence of record in the Navy Depart¬ 
ment was not sufficient to satisfy him as Secretary, 
that the aforesaid physical disabilities were in¬ 
curred by the petitioner in line of duty.” 

The trial court held on demurrer and properly 
held, that these matters were quite irrelevant and 
immaterial to the case; that the circumstance that 
the Secretary “ has no knowledge” was quite im¬ 
material and of no importance; as was also the 
circumstance that “the evidence of record in the 
Navy Department was not sufficient to satisfy him 
as Secretary;” the Trial Court so held for the rea¬ 
son that by Law and the Regulations of the Navy, 
these questions were left to the Boards of Medical 
Survey and Retiring Boards who had determined 
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them adversely to what seem to be the Secretary’s 
personal preference, and that the Secretary had by 
law no authority, power or discretion in the matter. 
In the face of this condition of the record, for the 
Respondent’s brief now to publish of Commander 
Berry, in the murderous monotony of silent type 

“and he insists upon his claim, notwith¬ 
standing the fact that by his demurrer he 
admits the Secretary’s contention that his 
disabilities were not incurred in the line of 
duty as a member of the Naval Reserve 
Force, that they are not permanent, and 
that they do not render him unfit for serv¬ 
ice in the Navy,” 

*v.aii>Xy 

saturates it with the like x of propriety, wisdom and 
decorum as that which characterizes the order of 
October 29,1919, in its appalling determination to 
put the statutory law of the land out of office. 

The nature of the answer filed below is such that 
no extended discussion need be had or could be 
justified, as necessary to expose its faults and in¬ 
sufficiencies ; the position of the appellant, both in 
and out of the Court, is based upon a premise which 
is both incorrect and dangerous; that the Secretary 
of the Navy need attend to no laws, and in their 
breach, is amenable to no Court’s control. 

The answer having admitted that the Petition¬ 
er’s case had progressed according to the Statutes 
and Regulations to the point where his right to ap¬ 
pear before a Retiring Board had become fixed, 
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the Secretary was wrong although enthusiastic, in 
personally intruding himself and preventing the 
Petitioner from so appearing, by a personal order. 
Therefore the Court was right in inviting him to 
rescind his illegal order, and in requiring him to 
permit the Petitioner to appear before a Retiring 
Board, as the Petitioner had a legal right to do. 
That the judgment below should be affirmed, is 

Respectfully submitted, 

Daniel Thew Wright, 
Philip Ershler, 

For Appellee. 



